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MOT SO THUAT NG’ BAO HIEM HANG HAI
QUY DINH TRONG BO LUAT HANG HAI VIET NAM 2015
CAN BUQ'C HUONG DAN HIEU THONG NHAT

LS. NGUYEN PU'C THANG
Téng Cong ty cd phan bdo hiém Toan Cau

Trudc tién, ching ta thay rang bao hiém hang hai 1a hoat dong gan lién véi hoat dong
thuong mai qudc té. Chinh vi vdy hoat déng nay can thuc hién theo tdp quan qudc té
chung. Phap luat cda cdc nwdc cé nén giao thuong dudng bién phat trién déu cé cac quy
dinh tuong ty nhu nhau vé bao hiém hang hai, ho c6 hé thdng an 1é |au doi dé gidi thich
tirng trudng hop cu thé. Phan I&n hoat déng bao hiém hang hai dugc gidi thich theo hé
théng Théng luat (Common law) ma chd yéu 13 luat bdo hiém hang hai cda Anh Quéc. Hé
théng phap luat nay duoc hd tro bdi cac an 1& da hinh thanh tir nhiéu nam trudc day, 1a
co s& dé phap dién hda thanh Luat b3do hiém hang hai 1906. Ngay ca khi Anh Quéc ¢
Luat bao hiém hang hai 1906 kha hoan chinh, nhung khi Toéa 4n vién dan quy dinh cla
Luat nay dé gidi quyét tranh chap ho van phai tra ciru lai an & dé hiéu rd hon diéu khoan
luat.

B6 luat Hang hai Viét Nam ndm 2015 danh mét Chuong, tir Diéu 303 dén Diéu 336, quy
dinh vé hop déng bao hiém hang hai, trong d6 néu ra cac quy pham cé tinh khai quét,
chung nhat dé diéu chinh hop ddng bao hiém hang hai. Tuy nhién, cic thuat ngit bdo
hiém hang hai néu trong B6 luat nay van can cé hudng dan cach hiéu théng nhat dé
tranh phat sinh tranh chap. Trong pham vi han ché cla bai tham ludn, ngudi viét xin néu
ra mot sd thuat nglr bao hiém hang hai trong B6 luat Hang hai Viét Nam can duwoc
hudng dan hiéu théng nhat, dong thdi néu mot s6 kién nghi dé trao déi tai budi HOi
thao nay.

I. M6t s6 khai niém bao hiém hang hai can hwéng dan hiéu théng nhat
1. Poan két “tau du kha nang di bién” (seaworthiness)

Tau du kha nang di bién |a mot doan két mac nhién cla chd tau khi tham gia bao hiém.
Diéu 325.1a cla B6 luat Hang hai Viét Nam quy dinh ngudi bao hiém khéng chiju trach
nhiém vé ton that phat sinh khi tau bién khong dd kha ndng an toan di bién. Vay tiéu chi
nao xac dinh tau dd kha nang di bién?.

Tham khao Luat Bdo hiém hang hai Anh quéc 1906: Piéu 39.4 quy dinh “Tau dwoc coi la
dd kha nang di bién khi né thich &ng hop ly vé moi phuong dién dé chiu dung nhirng
hiém hda bién ca théng thudng cta phiéu trinh dwgc bao hiém” (A ship is deemed to be
seaworthy when she is reasonably fit in all respects to encounter the ordinary perils of
the seas of the adventure insured).
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Tinh chat “thdng thudng” (ordinary) cla hiém hoa bién cd khong duoc an dinh mét cach
cu thé cho moi trwdng hop. Tuy thudc vao vung bién dé xac dinh hiém hoa nao l1a théng
thudng. Chang han, nhitng ving bién thudng cé bao t6, I8¢ xody, thoi tiét xau,... thi tau
nao di vao vung bién d6 phai cé thiét ké phu hop dé chiu dung duwoc cac diéu kién thién
nhién nay. Nhw vay, b3o t8, I6c xody, thoi tiét xau cling cd thé la hiém hoa bién ca thong
thudng trong mot s6 vung bién nao dé. Hé théng Common Law do lvdng mirc dé thich
&ng hop ly cha tau dya trén viéc liéu mot chd tau can trong cé dua tau ra bién vdi tinh
trang tau nhu thé hay khéng? Cac van dé anh hudng dén kha nang di bién cda tau:

- Thiét ké va déng tau;

- Mdy méc va trang thiét bi hang hai;

- Sy day dd va ndng lyc thuyén bo;

- Day du nhién liéu;

- Su 6n dinh cla tau va viéc xép hang hda trén tau.
2. Ndi ti, ban chat hang héa (inherent vice)

Diéu 325.2a cla B luat Hang hai Viét Nam quy dinh ngudi dugc bao hiém khéng chiu
tradch nhiém vé cac ton that phat sinh trong trudng hop do tinh chat ty nhién cla hang
héa. Diéu 45 cla Luat Kinh doanh bdo hiém Viét Nam quy dinh doanh nghiép bao hiém
khéng chiu trach nhiém trong trudng hop tai san dugc bao hiém bj tén that do ban chat
von cd cla tai sdn. Vay yéu t6 nao tao nén tinh chat tu nhién hay ban chat vén c6 d6?

Diéu 55.2.c cha Luat bdo hiém hang hai Anh qudc 1906 ciing quy dinh: Trir khi don bao
hiém c6 quy dinh khdac, nguwdi bdo hiém khong chiu trdch nhiém vé ndi ti hodc ban chat
cla déi tugng duoc bao hiém. Diéu khoan nay dugc hai ban an cda Toa én Anh lam rd:

- Trong vu The Birds Cigarette (1924), hang héa dugc bao hiém la thuéc & bi nAm mdc,
mot phan hang hda bi uét do nwdc man, chirng té cé su tac déng tlr bén ngoai; phan
con lai bj nwdc ngot, rd rang 1a do béc hoi nudc. ThaAm phén x{r rang t6n that hang héa
do nudc bién duogc bdi thuwdng, con tén that do hang hda ty béc hoi nudc khéng thudc
trach nhiém cla ngudi duwoc bao hiém vi day 1a ndi ti.

- Trong vu The sassoon (1923), thudc 1d dugc bao hiém rdi ro bi ndm méc, loai trir
nguyén nhan ndi ti. Khi dén noi giao hang thuéc 18 dwgc phat hién bi méc. Nguoi bao
hiém khong chirng minh dugc ndm maoc phat trién cé lién quan dén ban chat vén cd, tu
nhién cda hang hda. Va trén co s& chirng c&t cho thdy ndm méc 1a hé qua cdia mét tinh
huéng ngau nhién, va Toda an budc ngudi bao hiém phai boi thudng.

Theo quan diém Luat Anh, trong mot diéu kién nhat dinh nao dé6 ma hang héa ty tén
that thi d6 |a do tinh chat ty nhién hay ban chat cda hang hda.

3. Mét sd khai niém thudc rai ro hang hai (marine risks)

Theo B6 luat Hang hai Viét Nam, rdi ro hang hai bao gdbm cdc rli ro cla bién (perils of
the seas), chay, nd, chién tranh, cudp bién, trdm cap, ké bién, quan thuc, giam giit, ném
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hang xuéng bién, trung thu, trwng dung, trweng mua, hanh vi bat hop phép va céc rai ro
tuong ty hodc nhirng rdi ro khac dugc thda thuan trong hop déng bao hiém.

Mét sé thuat ngir trén can duwoc hiéu thdng nhat:
a. Rdi ro cda bién hay con goi la hiém hoa bién ca (perils of the seas)

Mot sé trwdng hop doanh nghiép bao hiém phai d6i mat vdi giai thich bat Igi cha Toa an
xét x{r tranh chap bao hiém hang hai khi Toa an cho rang ngudi mua bdo hiém mua diéu
khodn bao hiém moi rii ro thi bat ké rdi ro nao xay ra déu boéi thwong, néu khong cé
diéu khoan loai trir ridi ro dé.

Tham khdo Ludt nwéc ngoai:

Trong vu an The Miss Jay Jay do Toa 4n Uc xét xt, thadm phdn liét k& mot s6 tinh trang
thoi tiét ma tau co thé gip, bao gdm thoi ti€t xau bat thuwong, thoi tiét bat loi, thoi tiét
thuan tién va thoi tiét hoan hao. Trong diéu kién thoi ti€t thuan tién va hoan hao thi tén
that kho cé thé quy cho rii ro cla bién, ma théng thudng cé nguyén nhan tir viéc tau
khong dd kha nang di bién, cili k§, hodc do sai pham cd y gay ra.

Quy tac giai thich don bdo hiém (Rules for construction of policy) ctia Anh quéc dinh
nghta: “rdi ro cta bién chi dé cdp dén tai nan bét ngd (fortuitous) hodc tai hoa bién cd”.
Do d48, khdng phai tat cd cac ton that ma bién 13 nguyén nhan tryc ti€p gay ra déu duoc
xem 13 rQi ro cla bién. Cac tai nan khong cé tinh bat ngd, ngiu nhién déu khéng thudc
trdnh nhiém bao hiém.

b. Trém cdp

Thuat nglt "trom cap" gay béi rdi khi gidi quyét tranh chap néu chi cin c& Bo luat Hang
hai Viét Nam vi Bd luat nay chi liét k& "trom cap" vao nhém rli ro hang hai nhu néu trén
ma khong giai thich gi thém.

Quy tac giai thich don bao hiém cla Anh quéc dinh nghia "trdém" (thief) khdng bao gobm
hanh vi danh cdp 1én IGt hay trom duoc thyc hién bdi bat c* ngwdi ndo trén tau, du
ngudi dé 1a thay tha hay hanh khach. Nhuv vay, rii ro trém cap chi dwoc bao hiém khi
héi dd 3 diéu kién:

- Phai c6 tinh chat bao dong;

- Bao dong phai xay ra vao thoi diém thyc hién vu trém;

- Nguoi thuc hién hanh vi trém khong phai la ngudi trén tau, ma xadm nhép tr bén ngoai
vao tau.

RUi ro trom cap trén day chi 4p dung cho Diéu kién A (All risks) cia ICC. N&u ngudi duoc
bdo hiém mudn bao hiém cho trueng hop trom cap 1én 1Ut, khdng cé yéu t6 bao lyc thi
phai tham gia thém Diéu khoan bao hiém trom cap va khong giao hang (Institutte Theft,
Pilferage and Non-Delivery Clause).

Nhu vay, Bo luat Hang hai Viét Nam c6 dé cap dén rdi ro trom cdp, nhwng chua cé mot
cat nghfa siu nao cho rui ro nay.
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Il. Pé xuat:

Bén canh céng viéc tim cdc Ban 4n cé hiéu lyc cé da tiéu chi dé cong nhan la an 1é theo
Nghi quyét s6 04/2019/NQ-HDTP ngay 18-6-2019 cha Hoi dong Tham phan Toa dn nhan
dan t8i cao thi ching ta cd thé kién nghi HOi d6ng Tham phéan Tda én nhan dan t6i cao
nghién ctu 4n 1é, tap quan qudc t& dé hudng dan hiéu théng nhat cac khai niém phap ly
c6 thé& gay nhiéu cach hiu khac nhau, nham tao ra mét méi trudng phép ly rd rang
trong hoat déng bdo hiém hang hai tai Viét Nam.

Tai liéu tham khao:

1. B6 luat Hang hai Viét Nam 2015;

2. Marine Insurance Law 1906 (Anh Quéc);

3. Law of marine insurance — TS. Susan Hodges;

4. Cases and Materials on Marine insurance law — TS. Susan Hodges;

5. Luat hang hai Anh qudc, Gido trinh 180M, Gido vu Cll, tién si Lee, ban dich tiéng Viét:
Nguyén Phong.
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SOURCE: Ky yéu Hdi thdo cGia Toa an nhan dan téi cao vé “Phdp ludt kinh doanh bdo
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