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Tém tit: Hién nay, khi ma viéc ap dung 4an 1é trong hoat dong xét xir cua tda an 1a mot trong
nhitng giai phap trong muc tiéu xay dung Nha nudc phap quyén, thi van dé can giai quyét lic nay
do6 1a: M6 hinh an 1€ nao phu hop nhét voi hé théng phap luat Viét Nam hién tai? Trong sé hai mo
hinh 4n 1& tiéu biéu va phd bién trén thé gii hién nay cia hai trudng phap phap ludt chau Au luc
dia va Thong luat, Viét Nam khong nén ap dung rap khudn bét ky m6 hinh nao ma can c¢é su phan
tich sdu sac va ky ludng nham chi ra nhimg diém cin ban cua timg mo hinh, tir 46 4p dung mot
céch hop 1y vao hé thong phéap luat trong nude. Bai viét duoc thyc hién nham phén tich ban chét,
vai tro va hi€u lyc cua an 1¢ trong mo hinh trong dan luat Phap va mé hinh cua Viét Nam hién nay,
tir d6 chi ra nhirng thiéu sot, bat cap va dé xuit nhimng giai phap nén ting nham xay dyng mo hinh

pht hop.

Tir khoa: Nguén luat, an 1€, dan luat Phap, an 1¢ Viét Nam.

1. Pit van dé

Ghi nhan 4n 1& nhu mot ngudn phap luat
vao hé théng phap luét Viét Nam hién tai 1a mét
nhu cau thiét yéu, tuy nhién, khi lya chon mé
hinh 4n 18 dé ap dung, can chi ¥ mot didu ring
gitta md hinh an 1€ dwoc lya chon va hé théng
phap luat hién tai can tuong thich va phu hop.
Heé thong phap luat Viét Nam hién nay 1a su pha
tron cua nhiéu hoc thuyét phap ludt cua cac
truyen thong phap luat 16n trén thé gioi ma chu
yeu la truyén théng chau Au luc dia va truyén
thong Xa hoi chu nghia. Bén canh do, dan luat
¢ Viét Nam hinh thanh, phat trién dAu tién dua
trén nhimg hoc thuyét, quan diém dan luat Phap
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va chiu nhiéu anh huéng cua hé thong phap luat
nuéc nay. Trong qua trinh phap dién hoa cac
dao luat, Viét Nam dd hoc hoi rat nhidu tur
nguoi Phap, dac biét trong linh vuc luat tu,
khong chi & cdu trac bén trong cua hé thong phap
luft, ma con ¢ ca quan niém v€ ngudn clia phap tu
duy phap 1y, y thirc hé va t6 chuc tu phép.

Vi vay, viéc nghién citu md hinh an 1€ trong
dan luat Phap va rat ra nhitng hoc hoi dé soi
chiéu, danh gia mé hinh an 1 con non tré ¢ Viét
Nam la diéu v6 cung can thiét.

2. Phuong phap nghién ctru va ciu tric
bai viét

Bai 4p dung chu yeu phuong phap phan tich
va hé thong héa nham 1am rd md hinh 4an 18
trong dan ludt Phap va mo hinh an 1&¢ ¢ Viét
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Nam. Tir d6, bai viét chi ra nhitng dac diém
quan trong cia md hinh an 1¢ trong dan luat
Phép va nhiing dic diém ciing nhu bat cap
trong md hinh 4n 1€ Viét Nam hién nay.

Bén canh d6, phuong phép so sanh ciing
dugc str dung nham xac dinh nhimng diém tuong
dong trong hé thong phap luat Viét Nam va
Phap, tir d6 chi ra nhimg dac diém ma Viét
Nam can hoc hoi va ap dung vao xay dung mo
hinh an 1€ phu hop.

Véi cau hoi va phuong phap nghién ciu
néu trén, bai viét s& duoc chia lam ba phﬁn
chinh. Phan thir nhét trinh bay vé mé hinh 4n 18
trong dan luat phap. Sau dé, bai viét s& phan
tich mo hinh an 1¢ hién nay ¢ Viét Nam va kha
nang van dung mo hinh an 1€ cua Phap vao Viét
Nam. Va cudi cung, bai viét s& dua ra cac
kién nghi dé hoan thién mé hinh an 1& Viét
Nam hién nay.

3. M6 hinh an 1€ trong dan luiat Phap
3.1. Bdn chdt ciia dn 1é trong dan ludt Phdp

Tuy B¢ luat Dan sy Phap 1804 khong co
mot quy dinh nao nhic dén hai chir 4n 18, nhung
hai quy dinh ¢ Diéu 4 va Diéu 5 Bo luat nay co
thé coi 1a da ngém thtra nhan an 1€, déng thot
ngam dit ra mot gioi han cho no.

Diéu 4: “Tham phdn nao thodi thdc khong
xét xur, vién 1€ rang ludt khong quy dinh, ludt toi
nghia hay ludt thiéu sot thi c¢é thé bi truy té vé
toi khong chiu xét xu.”

Diéu 5: “Cam cdc tham phdn ddt ra nhitng
quy dinh chung cé tinh chdt phap quy dé tuyén
an voi nhitng vu kién duoc giao xét xir.”

Tinh thin cta Diéu 4 khong 1a gi khac
ngoai nguyén tic “bdt khing thu Iy”, toa én
khong duoc tir chdi thu 1y giai quyét vu an voi
1y do khong c6 luat ap dung. Phéap luat t6 tung
Phéap quy dinh trach nhiém cua thdm phan phai
vién dan du’O’c can cu phap luat khi xét xtr [1,
Piéu 445] do 6, dé c6 thé giai quyet dugc vu
viéc, tham phan phai st dung den quyén giai
thich phép luat ciia minh. Do nhu cau giéi thich
va ap dung phap luat mot cach thong nhét, cac

ban an chtra dung lap luan giai thich phap luat
dugc tham khdo rdng rai va tr¢ thanh an 1€.

Tuy nhién, Diéu 5 da giéi han quyén han
nay dé bao toan nguyén tic tam quyén phan lap.
Pé ngin khong cho thim quyén giai thich luat
ctia tham phan c6 thé lan sang nhanh quyén lap
phap, Piéu 5 dd cAm cac tham phan dua ra phan
quyét c6 tinh phap quy. Noi cach khac, moi sy
giai thich phap luat cta thim phan, néu co,
ciing chi gi6i han trong pham vi vy viéc ca thé.

Cau hoi vé ban chét cua an 18 ludn 1a cha dé
gdy tranh cai gitta cac ludt gia Phap. Réne
David nhan dinh: “Cdc quyét dinh tw phdp
khéng phdi la nguon ludt & Phdp. Noéi cdch
khde, né khéng bao gio tao ra cdc quy tdc phdp
ludt. Vai tro cua cdc quyét dinh tw phdp luén
dwge hiéu la sw dp dung cdc quy dinh phdp ludt
hién hanh hodc tdp qudn. Trong truong hop
khong cé ludt hodc tdp qudn, cac quyét dinh tuw
phap ¢6 thé dua trén nguyen bdng céng bang,
hop Iy, cong Iy truyén thong. Can cir ciia cdc
quyét dinh tw phdp khéng bao gio chi don thuan
dua trén cdac an lé truoc do” [2, tr.218]. Cac
thim phan nam 10ng 1y thuyét nay va chi nhin
nhan 4n 1& nhu mot ngudn bd tro cho phan
quyét ciia ho [3, tr.178]. Mat khac, Marcel
Waline, trong nghién ciru cia minh [4, tr.397],
d3 ching minh ton tai trén thyuc t& mot sy mic
nhién tan thanh, thé hién qua su “khong hanh
dong” cua cac nha lam luat, mac du biét dén su
ton tai cia 4n 1& va c6 quyén han can thiép
nhung lai khong can thiép, c6 nghia 1a, “thong
qua sw im Idng va khéng tuyén bé, co quan ldp
phap ngu y an l¢ la luat” [2, tr.221].

Mic du van con nhiéu tranh cai vé cac khia
canh xung quanh chu d& ban chat cua 4an 18, gan
day quan diém cta 4n 18 trong dan luat Phap da
chuyén bién theo hudng chap nhan tu cich
nguf)n ludt cua an 1€ trong thuc té [2, tr.224]. Hay
ndi cach khac, an 1€ trong dan luat Phap khong
phéi 14 nguén ludt dugc thira nhan hop phap (de
facto), nhung 14 ngudn luat trong thuc té (de jure).

' “Ban 4n can trinh bay tom tit yéu chu cia timg bén duong su va
c4c cin ctr ma cac bén néu ra dé bao vé yéu cau cua ho, va phai
néu 15 can cr ciia Hoi dong xét xir”
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3.2. Vai tro cua an lé

Pay 1a diém khac biét co ban so v6i cac
nudc Common Law, an 1€ trong phap luat Phap
cling nhu & cac nudc Civil Law nodi chung chi
c0 vai tro giai thich phap luat. Theo quan diém
cua mot sO hoc gia [2, tr.223], tuy vao tinh chét
clia timg truong hop trong d6 thim phan phai
gii thich phap luat bang cich st dung an 1& ma
co thé phan loai vai trdo cua an 1€ thanh hai
dang: (1) 4n 1& giai thich don thuan, (2) an 18
tao ra giai phap phap luat.

An 1 dugc coi 1a gidi thich don thuén, 1a
khi van ban luat da ton tai nhiing quy dinh lién
quan dén van dé phap 1y can giai quyét, nhung
van phat sinh nhimg diém can lam 13, hodc
chira dyng sy mau thuan, hoic can dinh nghia
mét s khai niém.

Vi dy, vé ban chat cta hanh vi kién tryc tiép
(action directe) [5] trong mot nhoém hop dong
(groupe de contrat) [6, tr.77] . Cac toa an da xét
xtt khac nhau do cac thim phan khong dong
thuan vé& ban chit cta hanh vi nay, rang d6 la
hanh vi kién doi thuc hién hop déng cua mot
bén trong hop dong, hay 13 hanh vi kién doi boi
thuong cua bén thir ba bi thiét hai. Cudi cing,
dua trén co s& diéu 1665 Bo luat dan su: “Hop
déng chi ¢6 hiéu lic giita cdc bén giao két; hop
dong khong thé gdy hai cho nguoi thir ba va chi
c6 thé lam lgi cho nguoi thir ba trong mot 50
truong hop” [7], Toa pha an da khang dinh
hanh vi kién truc tiép 13 hanh vi cua bén tht ba
bi thiét hai, thay vi kién doi thyc hién nghia vy
ctia mot bén trong hop dong [5].

An 1& duoc coi 1a tao ra giai phap phap 1y,
1a khi quy dinh trong van ban luat da 16i thot,
hodc khi chua ton tai quy dinh diéu chinh van
dé can giai quyét, khién tham phan phai tu chu
dong sang tao, co thé duoc coi 1a “tao ra luat”
trong khi giai thich dya trén cac nguyén tic nén
tang cua phap luat.

Trudong hop nay xay ra thuong xuyén nhit
trong Iinh vyuc ludt ching ctr dudi sy anh huong
clia cong nghé thong tin ngdy cang phat trién.
Mot phan quyét dién hinh 14 ciia Toa thwong
mai thugc Toa phd an ngay 2 thang 12 nam
1997, ¢ thoi diém d6 chua c6 quy dinh vé

chimg ctr dién tir. Toa di ra phan quyét khing
dinh chimg cr vin ban c6 thé dugc bao quan
béng moi cach thirc, mién sao vin ban gitr duoc
tron ven ndi dung va kha nang quy trach nhiém?
ma khong gap phai su nghi ngd nao. Sau do, co
quan 1ap phap da cho ra doi luat 13/3/2000 vé
bang ching dién tir [8] [9, tr.136].

C6 thé thay, vai tro giai thich phap luat cta
an 1¢ vo cung quan trong trong hoat dong x¢ét xur
clia toa 4n, 1a ngudn bd trg can thiét va linh hoat
cho hé thong luat thanh van khong thé bao quat
hét moi mat doi séng phuc tap. Trong vi du &
trén, 4n 1& tham chi con 1a ngudn bo trg cho
hoat dong 1ap phap ctua Qudc hoi.

3.3. Hiéu lyc cua an lé

Diéu 5 Bo luat Dan su da dit ra gidi han
cho hiéu luc cua an 1€, theo do, ban an chi co
hi€u lyc vu viéc. Nhu vay, cac tda an tuong ddi
doc lap trong viéc dua ra phan quyét ciia minh
va an 1€ ciling chi c6 gia tri tham khao, khong
bét bude.

Tuy nhién, an 1€ s€ khong thé thuc hién
duge vai tro cia nd néu khong c6 anh huong
dén céc ‘phan quyét vé sau. Tu day ra doi
nguyén tac "jurisprudence constante” — tién 18
nhit quan — mot nguyén tic quan trong dbi véi
an 1€ nudc Phap. Theo do, mot ban an ma tro
thanh tién 1& cho nhiéu phan quyét sau dé xir
theo thi ban an d6 do trd thanh mdt an 1€ déy
tinh thuyét phuc. S& luwong cac phan quyet
tuong ty cang nhiéu, 4n 18 cang co sic thuyét
phuc cao d6i v6i tham phan.

Theo nghién ciru, c¢6 hai yéu té anh huong
chinh dén gia tri thuyét phuc cta an 1&: 1ap luan
ctia thAm phan va co ché phuc thim va pha an
trong xét xtr. Tuy 14p luan cua thim phan chi ap
dung cho vu viéc riéng biét, nhung néu co giai
thich phap luat, thi phan giai thich phap luét s&
c6 gia tri tong quat co the ap dung chung cho
cac vu viée tuong tu néu cac tham phan khac
tham khao cach 1ap luan nay. Mit khac, tuy cac

’Kha nang quy trach nhiém (Imputabilité): 14 kha ning
quy trach nhiém cho mét ca nhan vé mdt hanh vi vi pham
phap luat.
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toa an dan sy Phap kha doc l1ap vaoi nhau, nhung
trén thuc té, 4n 18 ctia cac toa an cap trén co gia
tri thuyét phuc cao hon toa an cép dudi, an 1€
ctia Toa pha 4n c6 gia tri cao nhat boi Toa pha
an c¢6 chic niang dam bao sy thong nhat trong
hoat ddng xét xtr cua ca hé¢ théng tu phap.

4. Mo hinh 4n 1¢ trong hé thong phap luat
Viét Nam hién nay

4.1. Ban chdt ciia dn 1¢

Theo nhiing quy dinh hién hanh, vé& ban
chat, an 18 13 mot ngudn trong hé thong phap
luat [10, Diéu 45], ap dung khi khong co luat
quy dinh, khéng c6 tap quan, khong thé ap dung
tuong tu phap luat hay cic nguyén tic chung
ctia phéap luat [11]. Pac diém nay coa an 1& ¢
Viét Nam la sy khac biét 16n so véi Phap ciling
nhu cac qudc gia chdu Au lyc dia, béi trén nén
tang nhitng quan diém cta Karl Marx vé phap
ludt, hoc thuyét phap 1y chiém vu thé nhat, khoa
hoc phap ly Viét Nam ngay nay khong c6 khai
niém “ngudn bo sung” ma chi thira nhan ngudn
chinh thuce [2, tr.341].

Ung ho cho viéc nguén luat hoa an 1€, co
quan diém cho rang viéc ap dung 4n 18 voi tu
cach 1a ngudn bd tro cho phap luat s& khong
phut hop do cac luat gia va tham phan con chua
quen thudc véi hoc thuyét nhu vay [2, tr.342].
Ngoai ra, theo PGS. TS Db Vin Pai, Viét Nam
can hoc tap Thuy S§ khi ghi nhan an 18 véi tu
cach 12 mdt ngudn chinh thirc trong hé thong
phép luat Viét Nam [12]. biéu nay tao cho cac
thAm phan trach nhiém xay dung quy dinh cu
thé dé phan xir vu viéc [12].

Tuy nhién hai quan diém trén khong hoan
toan hop 1y. Pbi véi quan diém thi nhat, thyc té
nghién ciru va giang day ¢ Viét Nam cho thay
nhiéu su thay doi nhan thirc Ve khai ni€ém ngudn
phap luat trong thoi gian gan day, thong qua
nhitng cong trinh nghién ctru, nham thyc hién
hoa myc ti€u xay dung nha nudc phap quyén va
hoi nhap qudc té [13, tr.342]. Pdi véi quan
diém thir hai, cho du c6 nhimng nét twong dong
vé hé théng phap luat, su khac biét vé thim

quyén ciia hé théng toa an giira hai qudc gia
khién cho viéc hoc hoéi mé hinh an 1& Thuy Sy
khong phai 1a gidi phap thich hop. B ludt Dan
su Thuy Sy nam 1907 trao cho thiam phan
quyén ning 1am luat nhu nha lap phép [14, Diéu
& ], trong khi tham phan Viét Nam con bi han
ché trong kha nang giai thich luat* va khong c6
thim quyén tao 1ap quy pham méi.’

Ghi nhan ban chit cia an 18 véi tu cach mot
ngudn luat khong phai giai phap thich hop véi
nhitng ddc tinh cia hé théng phap luat Viét
Nam hién tai. An 1& 12 mot hinh thai dic biét
cua ban an va chi nén la cong cu gidi thich, tim
kiém, khing dinh ndi ham cua quy pham phap
luat dugc quy dinh trong luat thanh van khi giai
quyét cac tranh chap cu thé, ch khong thé
duoc coi 1a mot nguén luat chi boi sy thay dbi
vé mit tur ngl trong BS luat dan sy nam 2015
va B0 luat t tung dan sy ndm 2015 [15]. Quan
niém trén dic trung cho nhan thic cliia cac hoc
gia cua cac qudc gia theo truyén thong phap
luat chau Au luc dia, thé hién su phan biét o
rang gitra ngudn chinh thirc va ngudn bd sung.
Bén canh d6, can thiét phai phat trién hoc
thuyét vé ngudn bo sung trong khoa hoc phép 1y
Viét Nam, va chép nhén sy ton tai cta an 18 véi
hiéu luc thuyét phuc [2, tr.448], boi 18 hé thong
phap luat Viét Nam duoc xdy dung trén nén
tang cac nguyén tic phap dién hoa va cac dao
luat, va ciing khong c6 yéu td lich sir nhu Anh
va My v& mot tdp quan coi trong an 1& [2,
tr.448].

4.2. Vai tro va hiéu lyc cua dan lé

Piéu 2 Nghi quyet so 03/2015/NQ-HDTP
4n dinh mot cach gian tiép vai trd cua an 18
trong hoat dong xét xur cua Toa an & Viét Nam.

3 “In the absence of a provision, the court shall decide in
accordance with customary law and, in the absence of
customary law, in accordance with the rule that it would
make as legislator.”
* Theo Hién phap Viét Nam nam 2013 va Ludt T chuc
Quéc hoi nam 2014, thim phan khong dugc trao thim
quyen giai thich phap luat.

> Hién phap Viét Nam nam 2013 va Luat T4 chirc Qudc
hoi nam 2014 quy dinh Quoc hoi 1a co quan thuc hién
quyén lap hién va lap phap.
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[16, Diéu 2]°. Dya véao diéu khoan nay, co thé
nhan dinh rang 4n 1¢ & Viét Nam c6 ba vai tro
chinh: (1) gidi thich phép luat khi khéng 13 rang
hodc c¢6 nhiéu cach hiéu khac nhau, (2) tao ra
cac quy pham moi khi phap luédt chua quy dinh
va (3) huéng din ap dung phap luat trong
truong hop cu thé. Cung voi do, an 1€ co hiéu
luc bat budc, dit ra yéu cAu bat budc dbi véi
tham phan cap dudi tuan thii va ap dung cac an
1¢ da dugc cong bd bai toa an tdi cao [17]. Day
¢6 18 1a két qua cta anh hudng tir nhiing tu
tuong ung ho viéc cay ghép phap ludt Common
Law vao phap luat Viét Nam, vi du nhu nhiing
quan diém ung ho dua trén hoc thuyét ciia Alan
Watson va Otto Kahn-Freund vé cdy ghép phap
luat [18].”

Ba vai tro néu trén ctia an 1€ hoan toan
khong xa la gi v6i cac hé thong phap luat khac
trén thé gioi, nhung ¢ Viét Nam, ching c6 kha
nang gy ra nhidu mau thudn: (1) vé& thim
quyén lap phap gitra Qudc hoi va Toa an, (2)
quyén gidi thich phap ludt va nhiing xao trén
trong hé théng ngudn lut.

Mot diéu chic chin rang, trong md hinh 4n
1¢ Viét Nam hién nay, an 1¢ s€ khong xdm pham
dén quyen 1ap phap cua Quoc hoi. Mac du co
quan diém cho rang, hé théng tu phap Viét Nam
hién nay khong duogc trao quyén sang tao phdp

6 «“An 1& dwoc lwa chon phai dap umg duogc cac tiéu chi sau
day:

1. Chtra dung 14p luén dé 1am rd quy dinh cua phap luat
cdn ¢6 cach hiéu khac nhau; phan tich, giai thich cac vén
dé, su kién phap Iy va chi ra nguyén tac, duong 16i xir ly,
quy pham phap luft cin 4p dung trong mét vu viée cu thé;
2. C6 tinh chuén muc;

3. Co gia tri hudng d?m ap dung théng nhit phap luat trong
xét xir, bao dam nhitng vu viée ¢6 tinh tiét, sy kién phap 1y
nhu nhau thi phai dugc giai quyét nhu nhau.”

" “The theories of legal transplants of Watson and Freund
generally confirm possibility of successful transplants
although this possibility requires different conditions
according to each author. At least, this is a theoretical
basis for anticipating success of applying precedents in the
Vietnamese legal system. Furthermore, borrowing
precedents can proceeded at an advantageous time, that is
when Vietnam is in the process of judicial and legal
reforms. For instance, it is quite possible for Vietnam to
change its court structure and produce an effective
reporting, both of which are required for the viability of
Common Law precedents.”

ludt va van d¢ nay lién quan nhidu hon dén
Hién phép, phan chia quyén lyc nha nudc va
kha ning, nang luc cta tham phan Viét Nam
[18], nhung thuc chét vai tro cta an 1é hién nay
dugc Qudc hoi minh thi thong qua quy dinh
trong B ludt Dan su ndm 2015 va ngﬁm thira
nhan Nghi quyét 03. Viéc Qudc hdi trao quyén
1ap phap cho mot co quan khac dugc goi 1a 1ap
phap ty quyén hay “deligated legislation”.
Thuét ngit “deligate” trong tiéng Anh c6 nghia
1a trao quyén lyc, trich nhiém va tham quyén
cho mot nguoi hoac co quan khac, vay nén lap
phéap uy quyén duge hiéu 13 luat duoc tao lap
boi co quan ma Quéc hdi giao pho viée lam luat
[19]. Nhu vay, co the khang dinh rang khong c6
mau thuin vé quyén lap phap khi an 1& duoc
thira nhan.

Viéc thtra nhan an 1€ 1a mot nguén phép luat
cling 14 sy ngam dinh trao quyén giai thich phap
luat cho tham phan & Viét Nam [17]. Tuy
nhién, vin d& giai thich phap luat & Viét Nam
kha phic tap. Hién phap Viét Nam nam 2013
4n dinh giai thich phap luat thAm quyén cta Uy
ban Thuong vu Quéc hdi, mot trong nhitng dic
diém cuia hé thong phap luat Soviet van con luu
lai & Viét Nam [20, Diéu 121]%, nén nhiéu y
kién cho réng thira nhan an 1€ 1a di nguoc lai
v6i quy dinh ctia Hién phap hién hanh [21].
Nhung bén canh do, Luat Tb chic Qudc hoi
nim 2014 lai dé mo kha nang giai thich cua cac
co quan hanh phap va tu phap khac trong bo
may nha nude [22, Piéu 49].° Thyc té & Viét
Nam hién nay ciling cho théy, khong c6 dao luat
nao c6 thé dwoc mang ra thi hanh néu nhu
khong cé cac phuong thirc giai thich nay [23].
Vay nén, viéc cho phép Toa an nhan dén tdi cao
ban hanh 4n 1¢ khong tao ra mau thuin trong
tham quyén giai thich phap lut. Tuy nhién, do

8 “The Presidium of the Supreme Soviet of the USSR
shall:

5. interpret the laws of the USSR;”

? “Pidu 49. Giai thich Hién phap, luat, phap 1énh

2. Tay theo tinh chét, ni dung ctia van d& cn duoc giai
thich, Uy ban thuong vu Quédc hoi giao Chinh phu, Toa 4n
nhén dan t6i cao, Vién kiém sat nhan dan t&i cao hogc Hoi
déng dan toc, Uy ban cuia Quéc hoi xay dung du thao nghi
quyét giai thich Hién phép, luat, phap 1énh trinh Uy ban
thuong vu Qudc hoi xem xét, quyét dinh.”
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an 1¢ duogc hinh thanh tor nhitng lap luén, giai
thich cua tham phan, nén nhimg quy dinh hién
nay van chi dimg lai ¢ tham quyén giai thich
phap luét cua Toa an nhén dan t6i cao ma thiéu
sOt vé tham quyén nay ciia tham phan.

Theo B0 luat dan sy nam 2015, tham phan
chi ap dung an 1¢ khi khong c6 luét thanh van
cling nhu cac ngudn khac duoc wu tién hon [10,
Diéu 6]."° Nhung thtr tu niy s& bi x4o tron khi
tham phan 4p dung an 16 theo cac quy dinh hién
hanh. Khi ciing ton tai quy pham phép luat va
tap quan phap didu chinh mot quan hé phép 1y,
diéu khong thé tranh khoi 14 an 18 giai thich cho
diéu luat s& c6 hiéu luc cao hon tap quan khi
giai quyét tranh chdp trong thuc té boi luat
thanh van c6 hiéu luc cao nhit va nghia vu
nghién ctru va ap dung an 1€ vao hoat dong xét
Xtr, cac thim phan phai ap dung wu tién an 1é
nham dam bao sy théng nhat trong ap dung
phap ludt. Ngoai ra, an 1€ cling c6 thé xam
pham den cac nguyén tic cia phap luét. Trong
an 18 s6 09, Toa 4n nhan dan ti cao d3 dua ra
huéng xir 1y rang khoan phat vi pham hop dong
s& khong phat sinh 13i tra cham, va didu nay di
nguoc lai véi nguyén tic thién chi trong luat
dan su [24].

Vi du cua Han Quéc vé vai tro cua 4n 18 ¢o
thé 1a mot tham khao cho Viét Nam. Phap luat
Han Qudc thudc hé théng chau Au luc dia, va
van dé& vé ban chit cua an 1é thuc té con nhiéu
tranh ludn [25, tr.92]. Nhiing tranh luan nay dua
trén hai hoc thuyét: thuyét khiang dinh va thuyét
phu dinh. Thuyét khang dinh cho rang an 1& nén
duge coi 1a mot loai ngudn cia phap luat, boi
nd co6 chiic nang tao ra nhiing quy pham moi,
khic phuc nhitng thiéu sot cia luat thanh van va
¢6 gia tri manh mé& véi cac thim phan cp dudi
trong hoat dong xét xur [25, tr.92]. Nguoc lai,

19 Ap dung tuong tu phap luat

1. Truong hop phét sinh quan hé thudc pham vi diéu chinh
cia phap ludt dan sy ma cac bén khong cé thoa thuan,
phép luat khong co6 quy dinh va khéng co tdp quéan dugce
ap dung thi 4p dung quy dinh cua phéap ludt didu chinh
quan hé dan sy tuong tu.

2. Truong hop khong thé ap dung twong ty phép lut theo
quy dinh tai khoan 1 Piéu nay thi 4p dung cac nguyén tic
co ban cia phép luat dan su quy dinh tai Piéu 3 cua Bo
ludt nay, 4n 1§, 18 cong bing.”

thuyét phu dinh pht nhan kha vai tro tao 1ap
nhitng quy pham méi cta an 1€, coi an 1€ chi la
su 4p dung phép luat trong nhitng trudong hop
cu thé va vi thé nén nd khong nén duogc coi la
luat [25, tr.92]. Luat T4 chic toa 4n ndm 2014
cua Han Quéc chép nhan hoc thuyét phu dinh,
va trao cho an 1€ hiéu luc thuyét phuc chwr
khong phai hi¢u Iyc bét budc [26, Diéu 8]"

Dua vao nhiing phan tich néu trén, trong
mdi tuong quan khi so sanh h¢ thng phap luat
va t6 chirc tu phap gitra Viét Nam va Phdp, c6
thé chi ra hai diém chung quan trong: (1) thira
nhén vi tri wu thé cua luat thanh van trong thir
tu cac ngudn cua phap luat, (2) vai tro trung
tam cta Toa an tdi cao trong viéc hinh thanh an
1¢. Hai dic diém trén la co s¢ quan trong dé xay
dung va phat trién mé hinh an 18 mang nhiéu
dac trung cia Phép tai Viét Nam.

5. Két luan va kién nghi

Trong qua trinh tiép nhan cac hoc thuyét
phap 1y khac nhau, 4n 1€ ¢ Viét Nam hién nay la
su pha tron gitta hai mo hinh phd bién:
Common Law va Civil Law. M0t mat, an 1€
duoc thira nhan la mot nguén chinh thuc cua
phap luat v6i hiéu luc bat budc; mat khac, mo
hinh hién nay dit Toa an nhan dan tdi cao vao
vi tri trung tdm trong viéc phét trién va td chirc
ap dung an 1¢. Su pha tron niy giy ra nhiéu anh
huéng tiéu cuc cho hé théng phap luat hién nay,
vi vy can thiét phai thuc hién 02 giai phap sau
day: Thir nhat, phat trién mot hoc thuyét phap
Iy phu hop song song v&i qua trinh cdy ghép
phap luat nhim dam béo tinh 6n dinh cia ca hé
théng phap luat, khong 1am x4o tron hay giy ra
nhitng kho khan va trd ngai trong viéc ap dung;
va Thir hai, chi nén dat ra hiéu luc thuyét phuc
v6i cac tham phan thay vi c6 tinh cach bat
budc, boi anh hudéng manh mé cua Toa an nhan
dan tbi cao toi xu hudng giai quyét cac vu viée
ctia thAm phan cép dudi trong hoat dong xét xir
va nham khéc phuc nhimg mau thuan vé thi ty

" “Judgment in the trial of a higher court shall be

subordinate to the case concerned”.
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vu tién trong hé thong ngudn phap luat khi ap
dung an 1¢ trong thyc tién.

Sauveplane timg khang dinh: “Mo6t hé thong
phap luat phai dugc tao ra va phat trén boi hoat
dong giai thich gitra 1ap phap va tu phap.” [27,
tr.120]. Nhung an 1¢ khong phai ctru canh, ma
chi 1a phuong tién dé tham phan va cac luat gia
van dung va tir d6 ap dung phap luét chinh xac
va cong bang. Vi vy, ngoai hai bién phap néu
trén, chiing ta can dam bao cac thim phan thyc
hién du va ding trach nhiém lap luan trong ban
an ctia minh, nhu vy méi ddm bao dugc su hi¢u
qué khi dem 4n 1 vao 4p dung trong thuc tién.
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Precedent in French Civil Law and Recommendations
for Vietnam
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Abstract: It is obvious that the application of precedent in trials is one of the solutions to build a
“rule of law” state in Vietnam. There are currentlly two prevalent precedent models in the world: one
of continental Europe school and the other from Common Law school; and the question is which one
best suits the current Vietnamese legal system? To answer this question,Vietnam should thoroughly
investigate both models to identify each model’s strengths for rationally applying to its current legal
system. Thus, this research analyzes the nature, role and authority of precedent in the French civil law,
a typical civil law country, and the current Vietnamese model, then points out possible shortcomings
and propose basic solutions to the building of a suitable precedent model for Vietnam.

Keywords: Sources of law, precedent, French civil law, precedent in Vietnam.



