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1. 

Chua co  Luat PPP. 

2. 

Viec thuc hien du an PPP theo Thong tu htnrmg dan du BO Tai  chinh  (nam 2015) va  met so  huang dan 

khac. 
Ngoai  ra, viec aux hien du an PPP tuan thu: Luat Ngan sach, Luat Dau thau, Ltht hap clang (quy dinh  ve  tat 

ca cac hinh  thirc hop ding co tu nhan), y kien huang dan cna Wei  dong nha ntrac ve  tang cueing quail ly hanh 

chinh dei voi  cac khoan no ctia chinh  quyen dia phuang, Quyet dinh ctla Wei  &mg nha nute ve  tang cuang 

cai  each he thong quan 1y ngan sach  va quy dinh phap luat khac co  l ien quan. 

1. 

Lu5t PPP  (2005). 

2. 

PPP  tai  quec gia nay chua thu duct nhieu thanh  cong do thieu sin  cam ket, ling ho manh  ve  chinh  tri va  sty 

dieu phei  Oh the ca quan co  lien quan. Day cling la  bai  hoc kinh  nghiem dei vei Viet Nam, met quac gia co  

dieu kien phat trien kinh  to  - xa hei  Wong deng, trong qua  trinh  xay dung va  trien khai  Mat ve  Tait tu PPP. 

Luat thuc day sang kien tai  chinh  tu nhan nam 1999, sira doi  Mara 20 12. 

La thanh  vien ctia Lien minh Chau Au (EU) nen khi  trien khai  PPP  phat  tuan thu  Mat Chung ena EU  ve  PPP. 

Tuy nhien, EU khong co nhirng quy dinh qua sau hoac dac tint cho tang link \gm nen cac nuac thanh  vien 

(trong do  co Phap) da ban hanh  cac quy dinh  rieng cua minh  de dieu chinh  hoat clOng PPP: 
- Lu5t Sapin nam 1993  (dieu chinh  hap deng nhung quyen DSP). - 

Phap lenh  ve  hop dang del  tac va hop deng tuong to nam 2004. 

Mei  bang co  cac yeu cAu phaplY va kiem soat rieng dei  vai cac du an PPP. Trong khi  bang Quebec (ap dung 

he thong dan Mat nhu he thong luat cua PHI)) co  luat ve  PPP, thi  bang Ontario (ap dung he dicing thong luat 

nhu he thong luat cua Anh - My) lai  khong co luat rieng ve  PPP.  

1. 

Luat so  7718  ye  BOT  (ban hanh  thang 5/1994). Tuy chi  dupe gpi  la  luat BOT  nhung thuc to  luat nay dieu 

chinh  nhieu loaf  hop ding PPP  khac nhau nhu BOT, BT, BOO, BLT, BTO... 

2. 

Nghidinh  huOng dan (ban mai  nhat nam 2012). 

3. 

16  huang dan ve  cac not  dung du an PPP.  

1. 

Luat Dal, to theo hinh  thire de i  tac cong to vao co so ha tang (bSk sua clarinthAa am 2016). 

2. 

Nghi dinh  Inning dan ve  PPP (mei  nhAt nam 2017). 	 \ --  .7  * 

3. 

Ke  hoach  co han_ve_PPL(meiudang ThOng-tu). --   

4. 

Cac Inrong dan chi tiet khde ve  lap  du an, HSMT, hop deng.. 

Thongtinphapluatdansu.edu.vn



p
 

et
 

(-1
, 

,..,
 —
. 

_..
. 

t:,.,
 

t-.,..
 

P—o
 

Z-
- 

-
 

t--,
  

z
 

S
 

a--
- 

b
 

z
 

t\ )
 

----:
:. 

 

o>
. 

e,
  

1. 

Chuang trinh  PPP  dupe trien khai tir nam 1991 ya dupe dieu chinh  beri  mot nghi dinh  ve  nhugng quyen; 
den nam 20 10, nghi dinh  nay dupe nang cap thanh  Luat nhugng quyen (Luat 20.410, 2010). 

2. 

Ludt nhugng quyen quy dinh khung the  the  cho PPP, cac nguyen the dau than, quyen va nghia vu cfia ben 
dirge ninnyng quyen, cac quy dinh ve  kiem tra va giam sat Nth quy trinh thu tyc giai  quyet tranh  chap. 

1. 

Khong có  Ludt PPP. 

2. 

Phap Mat dieu chinh  cac du an PPP tai  Nam Phi  la quy the  ap dung cho Bo Tai chinh dugc ban hanh  trong 
Ltht quail ly tai  chinh  cong nam 1991.  

1. 

Khong co  Luat PPP. 

2. 

Thong to nhu Phap, cac quy dinh  ve  mua sam cong dm Ha Lan dugc dieu chinh  bed  he thong quy dinh  ye  
mua sam cong cna EU. Quy dinh  mua sam nay dtta tren nguyen the ap dung qua  trinh  (IL  that' dOi  thoal  canh  
tranh, mang tinh  chat &Si  tac ding - tu; theo do, trong qua trinh clAu thau, nha than va  ben mai  thau dam phan 
de  dut dupe met thoa ththn ve  viec phan bo  rui  ro cita du an.  

1. 

Khong co Ludt PPP. 

2. 

Chuang trinh  PPP  dupe thuc hien trong khuOn kilo  Sang kien tai  chinh  tu nhan trien khai  tir nam 1992. 

3. 

MOt so  nguyen tae chinh  ena Sang kien tat  chinh  tu nhan bao gam: chuyen giao rui  ro trong xay dung, van 
hanh  sang cho khu vtrc tu nhan; thai  han hop ding dpi  han; nha dau tutu huy Ong von vay; nha  mite tra  phi  
hang nam (khong ap dung ma hinh  nha  dau to to kinh  doanh  va  thu phi true tiep tit nguai  stir dung); hop deng 
PPP  dieu chinh  moi  quan he  gita cac ben trong suit thai  gian du an.  

1. 

'Chong co Luat PPP. Ban hanh  Huang an PPP  qugc gia — Khuon khg  chinh  sach  PPP  (2008). 

2. 

Cac dy an PPP  dugc quy dinh ban  chinh  sach  cna chinh  phu, dirge de  ra trong be Huang clan ve  chinh  sach  
quan he ded  tac cong tu cua queic gia.  

Ton tai  song song hai  ddo Mat: Luat PPP quoc gia (Luat 11079, 2004) va  Drat nhugnri quyen, cu the : 
- Luat PPP  dm lien bang ban hanh  nam 2004, quy Binh  ve: quy mo  cna Chuang trinh  PPP, not  dung tha hop 
clang PPP, the nguyen tac cap bao lanh, thanh l ap doanh  nghiep du an, dau than du On, quyen va nghia vu tha 
co quan nha  nute 14 hop dong; 
- Luat nhugng quyen lien bang ban hanh  nam 1995, quy dinh  ye: cac tieu chi ltra chgn nha  thau thong qua 
dau thau; not  dung dia hap deing nhugng quyen; quyen va nghia vu cart co quan nha nuac ky hap ding, ben 
dugc nhugng quyen va  nguai  sir.  dung; chinh  sach  thue phi; the truang hap dupe Op dung quyen tiep nhan 
an va  ket thnc hop clOng.  
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Quy dinh  tai  Thong tu cUa BTC ye  PPP : 

+ 

O&M (Von linh vir brio tri): Nha  nu&  trao quyen van hanh, bao clueing cho nha  dau t i.r nhung nha dau Us 
khong chiu trach  nhiam cung cap dich  vi,z cong. Nha  nuat gia quyen so hau ding trinh  va  Ira phi O&M  cho 
nha dau ttr (thai  han hop dang kh6ng qua 8 nam). 

+ 

Hop deng quail ly: Nha nu& nhuang quyen van hanh, bao throng cong trinh, cung cap dich v11 ding cho 
nha dau W. Nha nu& van gia;  quyen se  him tai  san va  thanh  toan phan phi quan ly cho nha  dau to (thai  han 

-  Nhã nut thanh toan d u cho nha dau tu : Hinh  that PFI theo dO, van caa tu nhan duac huy clang trong 
thai  gian xay thing cong trinh  va Nha  ntrac thanh  toan trong khoang then  gian dai  (khang qua  30  nam); 

- 

Nturosng quyen khai  tithe cong trinh, dich vkt cling: Den nam 2011, m6 rang hinh  thirc PFI, bao gam ca. 
"nhugng quyen khai  tithe  voi  dac diem: tren ca ser cong trinh  kat cau ha tang san co, Nha  mirk  nhuang 
quyen khai  thac cho khai  tu nhan (Nha  nut  van nam quyen sO  him cong trinh) nham dam bao viec van hanh  
cong trinh  co  hieu qua cung nhu khai  thac 0  mix da hop lY nguan phi thu tir ngtrai  sir clang.  

- Hop clang nhuang quyan dich  va cong (DSP - Delegation de Service Public): hap clang theo dO mat phap 
nhan thuac pham vi  dieu chi nh  caa Luat cong giao viec quail ly mat d ich vu cong thuac trach  nhiem caa 
minh  cho mat dan vi duac uy quyen thuac nha nu& hay tu nhan, I i ich cua  cong ty duac ay quyen phu 
-thtrac-16n-valyket-quatindOaTih, khai  tHc cTh

-
ch  va duac giao". 

Di  vOi  loai  nay thi Man) 1993, Phap cO Luat Sapin dieu chinh  v hinh  thirc nay: 
- Hop dang dôi  tac (CP  - Contrat de Partenariat). Phap ban hanh  Phap l i nh  dieu chinh  hinh  thirc PPP  nay. 
Hop clang bao gam viec: nha  dau to thu xep tai  chinh, xay dung hoac cal  tao cong trinh, bao tri, bao throng, 
khai  thác, quail ly. 

- 

Hop clang tuong Ui khac: 

+ 

BEA (Bail  Emphyteotique Administrative - Th6a thuan hop tac cac cong trinh  hanh  chinh): Ap clang cho 
cac cong trinh  bat clang san (trung tam the  thao, trung tam van Ma, nha &  xä hai...). 

+ 

BEH  (Bail  Emphyteotique Hospitalier - Th6a thuan hop tac cac ding trinh  benh  vien) bang hop dang chit 
yau cho linh  vat y 
+  AOT/LOA (gray phep sir dung tam the"  bang cho thue/chgn mua) va hop Bong cho thue tai  chinh  bang hinh  
thdc hop tong dai  vOi  cac cong trinh  xay dung va cac trang thiet bi cho linh  vire  nhu giao chic, chieu sang 
cong cong, h  thong cac cong trinh  ngam dual &rang giao thong... 

- 

O&M (Van hanh  N/A bao tri ): Thu6ng duac áp dung den veri  cac (lir an cap ntrac va xir 19 nuarc thai.  
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I . 110i  dang tic van nha nu&  (kitting chi  dank rieng cho (IT an PPP): 

- 

Thanh phan: Da clang, gOm CQNNN, hiep hai nghe  nghiep dai  dien cho khu yuc to nhan, vien nghien ciru, 

truang dai  hoc. 
- Nhiem vu: 

- 

Khong dp dung: Canada la  mat quac gia lien bang, theo do  trach  nhiem cho vice dau to co se.  ha tang dugc 

chia deu cho cac cap Chinh  phia  Ono hinh  phan cAp). Tren Trung uong thi  co Hai  dang ve  PPP  chiu trach  

nhiem chung va  quan I)5  Qui,  PPP Canada. 

- 

Cac ca quan chuyen trach  cita tong Bang: Ca quan ha tang Bang Ontario, PPP  Canada va  Ha tang Quebec, 

Van pheng PPP  thuOc Uy ban ngan sach  Alberta. 

- 

Hei  dang co quan kinh  to  va  phat trien quac gia (NEDA). 

- Du an co tong mire dau to tren 6  trieu USD  phai  duat NEDA  chap thuAn.  

- Uy ban tham dinh  du an PPP  trot thMac BO Kinh  to  tai  chinh. 

- 

Quy dinh  tai  cAp LuAt: (i) Nai  dung thAm dinh  cita Uy ban (cac khia canh  ciaa du an, chinh  sach  ve  PPP ...); 

(2) Thanh  phAn cua Uy ban (BO truerng Bo KTTC  va  Thu  twang cac Bo nganh  va  8  ngueri thuac khu yuc tu 

nhan co kien thirc va  kinh  nghiem). 

- 

Quy dinh  tai  cap Nghl dinh, Thong tu: Hoat Tang cna Uy ban (quyen cua cho tich  lay ban....); Dieu kien du 

an phai  qua tham dinh  cua fly ban: (i) FS  cila du an PPP  tren 200 ty won, du an BTL  tren 100  t9 won; (ii) 

HSMT cita du an tren 200  19 won hoac du:6i  200  t9 won nhung co  von trung uong ha  try; (iii) Du thao hop 

Bong ciia du an trait 200  t9 won.  

PPP  se chi  duyc sir dung cho cac du an tren 50  trieu do  la My.  

Tang mire dAu tu vao du an phai  tren 6000  smmlv (Wang throng Mire luong t6i thieu theo luAt phap hang 

thang). 	

PPP  se chi  dugc sir dung cho du an hon 20  trieu reais (ttrong throng 11,7  trieu do la my,).  
PPP  se chi   ca the  ap dung cho cac du an  tren 50  trieu do"  la My.  

(Cam nang PPP 2004): chi gieri  han a [Mang linh  vtrc co thanh  cong ve  PPP a cac nu& khac - bao gam cac 

ca so:  the  thao, nha haa thieu, cong trinh  xir ly mine va  xO 19 mrac thai, co so:  ha tang CNTT lorn, co sa gido 

-duo; 	benh-vien-3.4-phertg khan-dorkhoa,dualtg-coo tau va 	cac van p-KOng-Lain vice 	phit. 	

Dich vu cong trong cac linh vtrc: Nang luting, giao thong van tai, bao ye mai  twang, nong nghiep, lam 

nghiep, khoa hoc va cong nghe, du an nha  a gia re, y te, van Ma, the  thao. 
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Tir nam 1998: Ap dung ca the bao lanh doanh thu tai thiau (MRG), nguan van chi  tra bao lanh  dugc phan be) 

tir to  2%  tang chi  ngan sach  cho du an PPP. 

CO  ap dung va  co  Quy VGF  (Quy FONADIN-Qu'y ha tang guac gia): clugc hinh  thanh  nam 2008, mat van 

dugc cap ban dau 1a 3,3  tY USD  — khong theo kiau phan ba  ngan sach  trung han hay hang nam, do Ngan hang 

Phat trian guac gia Mexico guan ly. Quy clugc phop dau tu sinh  tai. Hinh  thirc cap VGF: van g6p trong 

TMDT  (subsidy), van vay (loan), van chit so  him (equity), bao lanh  (guarantee). Mut tran VGF: subsidy 

50%  TMDT, tai  da 30%  van vay huy clang (total  debt) nhung la  khoan vay thu  cap (khong uu den) —

subordinated  debt. 

CO  ap dung VGF  nhung khong co Quy. Quy dugc phan ba  3%  to  ngan sach  nha  nu&  cap lien bang va  bang; 

khong quy dinh  mac tran VGF.  

Co  ap dung ca the  VGF  nhung khong co  Quy VGF. Van VGF khong dugc,vuot qua  auk  tran la 40% tong 

van dau tu (khong bao gam 10%  tang chi  phi  da  chi  cho giai  phOng mat bang, tai  dinh  cu), trong do  ngan 

sach  trung Luang h6  try toi da 20%  tang van va ngan sach  dia phuong hoac BO nganh, cap ba  sung phan con 

lai. VGF  khong dugc cap cho du an co  DNNN  tham gia. 

Co  ca the  VGF (co the  VGF clugc hiau la  bao gam: ha  try tai chinh, von ea  phan, cho vay uu da cac chinh  

sach  uu dai  khac khi  du an co phi d ich  vu khong du  bit  clap chi  phi  va  lgi  nhuan hop IY cho nha  dau tu). 

Quy PFI \Rai  nguan van to  ea  khu vtrc cong va khu vtrc to va  nhiAm vu dau ra la  dau tu mang tinh  clan dat 

("vain mai") cho cac du an PFI  cu the. 	 

c>
 

CD
> CFO 

 

Co ay dung va  co  Quy (Quy PPP  Canada). Quy do BO Tai  chinh  quan 1Y. Mire tran ha  trg Id  25%  chi  phi  xay 

dung 

Co  ap dung ca the  VGF  va  Quy VGF. 	 

- 

Tuy linh  vuc, phan van gop nay co  the  chiam tai da 30%  (throng ba, cang), 50%  (clueing sat) tang chi  phi 

dau tu. 

- 

Then  gian dau VGF cap ca ha  try van xay dtrng (cho hap dong theo ma hinh BTO) va van thanh  toan cho 

nha  dau to trong giai  doan van hanh  (cho hop clang theo ma hinh  BTD)._Tuy nhien,-quy 	 thanh  

Lean ehu 	nha  dau to 	rat 

chat the nham giam no dam an ciaa Chinh  pha; tang chi  phi  thanh  toan cho nha  clan tu phai  dugc trinh Quac 
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Ca op dung va cc!) Qu9 bao lanh  van vay duce quy di nh  trong Luat PPP. 
Cu the : Chinh  OM cap Wan dieu le khoang 705 trieu USD. Qtt9 dugc phep cap tin dung den 20  Ian von dieu le 
cho cac khoan vay do nha thau tu to nhan that hien, quy ma khoan vay dugc bao lath  len den 364  t rieu USD  

Luat 1972 — Bao lanh  ty gia. 
+  Loai  du an: Dy an thu phi  throng bo co it that 45%TMDT vay nu& ngoai, 10%TMDT van chi) va  toi  da 
45%TMDT  vay trong nutc. 
+ Mirc bao lanh: Bao lanh  t9 gia cho 75% van vay rank  ngoai.  

Neu dang not  to giam 10%  so voi  du tinh  ban dAu, CP  se tra  NDT  100% tang gia  tri thiet hai  va  ngugc  

Neu Sang won giam 20%  so voi  du tinh  ban dau, CP se tra NDT  50%  fang gia tri thiet hai  va  ngtrgc lai.  

- Bao lath  mire doanh  thu de  bit dap 70%  tang chi  phi  dau tu ban dau va  chi  phi  van hanh, duy tu bao dugng 
cua dy an (tang chi  phi van vay thuang chiem 70% tang chi  phi  dau tu ca yang dai  dy an). 
- Doanh  thu thyc to  thAp han so voi  mire quy di n]) tat  HD thi CP thanh  toan phan chenh  lech  giam. 
- Doanh  thu thuc t6  cao han lam cho lgi nhuanivan chit >15% thi NDT  phai  chia se 50%  chenh  lech  tang voi  
CP. 

Luat Nhuong quyen va  quy dinh  ro ve  cac loaf  bao lanh  lien quan den doanh  thu (Bao lanh  doanh  thu tai  
thieu, thu nhap thAp nhAt, doanh  thu hien tai  thAp nhat).  

Luat Nhugng quyen va  quy dinh  ro ve cac loaf  bao lanh  lien quan den doanh thu (Bao ranh doanh  thu thi  
thieu, thu nhap thAp nhdt, doanh  thu hien tai  thap nhAt). 	

Khong ap dung.  
Khong neu cu the.  

- Ca the  MRG  cu the: 
+  Nam 1999: bao lanh  trong toan bo thai  gian van hanh; Mirc bao lanh  90% ( voi  du an do Nha  nu& de  xuAt) 
va 80% ( voi  du an do NDT de  xtat). 
+ Nom 2003: Ap dung voi  du an BOT, trong Mai  gian 15  Warn yeti  mire bao lanh  giam dAn: 90% trong 5  nam 
clAu, 80%  trong 5 nam tiep, 70% trong 5  nam 
+  Nam 2006: chi  lip dyng vol  du an do nha  nuac lap, voi  thai  gian bao lanh la 10 nam, mire bao lath  75%  
trong 5  nam dam 65%  trong 5  'tam sau. 
- Hien nay kh8ng con dp dung MRG nit&  

Z
 .. 

Thongtinphapluatdansu.edu.vn
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a) Truirng hop glom sot: 

- 

Cap Luat (DiL  45): Giao Nghi dinh quy dinh  cac throng hop CQNNCTQ giam sat dg an PPP  ciia nha  dAu 
tu. Nguyen tAc giam sat : Trong pham vi  khong ngan can boat clang to do kinh  doanh  cua nha dAu tu thgc hi'an 

- 

Khong CO quyet toan van dAu tu xay citing ma sau khi  hoan thanh  cong trinh, nha  clan tu nap bao cao hoan 
thanh  cong trinh  va. dugc CQNNCTQ xac nhan hoan thanh  cong trinh  (Khoan 1  Dieu 22). 

- 

Sau khi  nhdn dirge h6  so xin cap xac than hoan thanh  cong trinh, co quan co  thArn quyen se kiam tra va cap 
xac nhan hoar) thanh  cong trinh  cho dai Wong nap ha  so (Khoan 2  Dieu 22). 

- 

Khong sir dung clAt va  ca sar ha tang dugc tao lap bai  dg an PPP  truac khi  xac nhan hoan thanh  tong trinh  
duoc cap, trir truang hap dugc co quan co  tham cho pith') sir citing (Khoan 5  DiL  22). 

- 

Neu nha  dau tu thgc hian du an hoan thanh ding trinh  liar&  thai  han hoac tiC't kiam dugc chi phi xay dtrng 
thi  co the  khang can diau chinh  thai han sir dung hoac phi  six dung (Khoan 5 Dieu 25).  

- Chinh  phii Philippines cung cap do khoan bao lanh  cho cac rin  ro nhat dinh  trong cat hop dang du an PPP  
(rfii ro ve  thay da i  luat phap, rui  ro ve  gial  phemg mat bang va tai  dinh cu, rui  ro va  cliau chinh  thue  phi, rfii  ro 
va  ket thith hap clang twat thin  han, rui ro va  sg co  bat kha  khang..). 
-  Vi c phe duyat ve  cap bdo lanh  rui  ro cho cac dg an PPP dugc bao gam trong qua  trinh  phe duyat bdo Coa  
nghien ciru kha thi  cua du an do Ca quan pilot then va  kinh  talquac gia (NEDA) dam trach  tren co set xem xet 
cac not  dung cu the  tha dy an nhu: hiau qua  clAu tu, phan bO  Tin  ro trong eau true hap clang PPP, Ice  hoach 
quan ly ng tient An cfia dg an, &cc tinh  no tiam An ban (IL  va  trong swot vOng deti  dg an.  

Luat va  von cho doanh  nghiap do nha nude ses hau va  kiam soat  (GOCC)-va  Luat-vay yam mret figtai RA4860 
-chro-pheyG0 	true tiep vay van tin ngan hang nuet ngoai  va  dugc Chinh  phi' Philippines bao lanh. Quy 

trinh  aux tuc va lieu chi duct cap bao lath  vay von cua Chinh  phit  cho GOCC  duct quy dinh  tai  Thong tu 1-
2016  cfia. BO Tai  chinh. 
- ThAm dinh, phe duyat vies cap bao lanh khoan vay: Co quan phat trian va  kinh  to  quo'c gia (NEDA  - tuang 
to nhu Be) KH&DT  tai  Viet Nam); Hai  clang tien to  quac gia (MB) va  Bo Tai  chinh  (MOF) tren ca set tham 
dinh  tai  chinh  cua cac du an: phan tich deng tiL; tinh  kha  thi  cua di; an; han mitt cap bao lath  y3  cac diau 

	

kian, dieu khodn vay van elm the doanh  nghiap nha  	

m6i  dg an. Cho den nay, quy da bao lanh  duce 244  dg an vai  so  von dugc bao lanh  la 21 ti USD. San pham 
bao lanh  gam: (1) bao lath  true flap cho khoan vay cfia nha  (Lau tu; (2) bao lanh  trdi  phial co tai  san darn bao 
cua doanh   nghiap dg an khi  tham gia thi truang van.  
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Quoc gia,  

Kiem Man dinh k5/ : 
Huang dan PPP dm Kho bac nhd nuot Nam Phi  (ZA 2004a, Module 7) mo  to pham vi  kiem toan di nh  ky 
hang nam cua Tang Kiem toan ap dung cho cac SPV. Dieu nay bao gam: (i) Kiem tra str tuan thu - Tong 
kiem toan yeu can kiem tra xem xet cac yeu cau cua Quy the PPP da dugc dap (mg hay chua, vi du nhu phe  
duyet cap ngan sach da hop 19 hay chua; (ii) Kiem tra bao cao tai  chinh - Tong kiem toan phai  kiem tra 

- Cap Luat (Dieu 62): To  chirc giam sat Drat nay do Thu Wong quy dinh.  

a) Tru•dng hop giant sat 

- Cap Luat (Dieu 11): Mpi  du an time hien theo Luat nay phai  phn  hgp voi  ke  hoach, quy chuan, tieu chuan, 
chi  phi  dugc phe  duyet bai  cc quan nha nu&  co  tham quyen va  t/Crt dirOi su•  glom sat dia cc quan do  bode 
chinh  quyen dia phuong trong trueng hop la  du an dm dia phuang. 
- Cap Nghi dinh  (Dieu 12.10): CQNNCTQ có  tha  didu tra, Mint tra du•  tin de  xac dinh lieu du an co  dugc 
xay dung, vein /tank  va  brio tri  phu  hop vai cac Ice  hoach, quy chuan, tien chuan va chi  phi  da dugc phe  
duyet trong hop Bong. 
Trueng hop CQNNCTQ phat hien ra su sai  l eech  hodc khong Man thu cac ke  hoach 	cc quan nay se: (1) 
Dua cac van da  nay ra a nha  dau to co cac hanh  do, ng sira chila sai  sot; (2) Trueng hop nha clan to khong the  
sera chfta cac sai  lech  trong tho•i  ban ma CQNNCTQ dinh ra, day co the  Id  co so de  bai  bO/cham dirt hop 
demg. 
Viec giam sat cua CQNNCTQ kh6ng giam bat trach  nhiem cua nha  dart to trong viec phai  xay dung, van 
hanh, bao tri  ding trinh  mot each  phri hgp, cling nhu khong chuyen giao trach  nhiem nay sang phia nha  nark. 
b)Ccich thirc giam sat: Khong quy dinh  cu the.  

du•  an . 

- 

Quan 19 Quy: BP Chien lucre va  Tai  chinh c6 the  giam sat, ra cac lenh  can thiat de  giam sat viec quan 19 
guy:  

- 

Cap Nghi dinh: (i) Twang hop CQCTQ coi viec giam sat la can thiet do pheng ngira cac khiem khuyet 
trong xay dung hoac de  darn bao str van hanh  binh thuOng tha cong trinh  du an; (ii) Truerng hop ma  nhd  dau 
to bi danh  gia  la  cau tha  trong viec duy tri cong trinh  dg an, den mirc gay bat loi  dang Ice  den sir thudn tier) va  
lgi  ich  cua nguai  sir dung. 
h) Ccich  thtiv gicim sot (Dieu 51 L uat): (i) Yeu cau nha  dau to bao cao ve  quan 19, van hanh  cong trinh  du an; 
hodc (ii) Dua cong chire den giam sat tai  hien truerng bode dieu tra cac tai  lieu.  
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Quy dinh ve  viec chgm dirt hop ding: 
- CO Luat. Luat khong có quy dinh cu the  ve  chain dirt hop &nig. 
- Mau hop clang BOT  duang bO dm Han Quac có quy dinh  ve  viec bei  throng chAm dirt hop (fang. 

Chia ra thanh  02  loai  bag dam (Nghi dinh  — Dieu 12.8, 12.9, 12.23 quy dinh): 
a) Boo dam thyv hieu xdy dung: (i) Bang tien mat, thu tin dung khong huy ngang, hoi 	tai  thieu 2%  
tong von dau tu; (ii) Bao lanh  cua ngan hang: tai  thieu 5% tang von dau tu; (iii) Cam ket bao dam (Surety 
Bond  — Thea thuan cna clang ty bao hiem): Tai  thieu 10%  tong vein dau to ; (iv) Ket hop giCra cac loai  tren. 
Thai  han giai  t6a: (i) Khi  hoan thanh  xay dung — CQNNCTQ se ra met "Certificate of  Completion", trong 
yang 1  nam ke  tir khi  ban hanh  thi  CQNNCTQ se ra "Chimg chi  nghiem thu"  (Certificate of  Acceptance). 
Bao darn se dugc giai  tOa sau khi  ra chimg chi  nghiem thu, mien la  khong co cao buOc nao lien quan tad  nha  
dau tu, nha  thau. 

h) Bao dam van hanh: Thai  diem: Khi  nghiem thu cong trinh. Mirc do CQNNCTQ quyet dinh, cac hinh  thirc 
gOnt cac hinh  thirc nhu tren. 
Giai  tOa bao dam: Vao ngdy chuyen giao cong trinh  dir an, mien I A  khong cc) cao buOc nao lien quan tad  nha  
(tau tu, nha  than.  

Kiem twin hieu said hulk Neu qua Au 1w: 
Kiem toan hieu suit so sanh  cac hop Sing PPP  va  cac chr an Au to cong truyen thong de &rib  gia  lieu PPP  
co dat dtrgc hieu qua  dau tu hay thong va dui ra guy&  dinh PPP.  

Kiem toan hieu suit hoc hi?u qua  Au ttr: 
Kiem toan hieu suit dixa tren cac huong clan kiem toan DA  PPP  dm INTOSAI  (2007).  

Kiem toan dinh  kY: 
Khong quy dinh  trong luat va  nghi  dinh.  

Kiem toan dinh ky: 
KhOng quy dinh  trong luat va nghi dinh.  

Kiem toan dinh kY: 
— — —  

Dieu T2T9  cua Luat PPP chi  quy dinh  ve  kiem toan cho cac boat dOng thu phi oh DA PPP.  

nghia tai chinh  ciia PPP clei vat  to chirc. Dieu nay bao gam viec kiem tra thong tin ve  PPP  trong cac ghi  chi) 
d6i  v6i cac tai  khoan tai chinh  la chinh  xac va cac cam ket doi  vii PPP da clugc tinh town met cacti  thich  hop, 
dung quy trinh.  
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Quy dinh  ve  viec chgm dth imp long: 
- Kheng co  luAt, chi  co  cac huong dAn viec thgc hien . 

- 

Nguyen tac ve  thanh  toan cham dirt hap (long chi dugc neu trong cac hap Tang nhugng quyen vai  quy dinh  
khac nhau by tiling linh  vgc. 
(i) Hop clang nIntong quiAl dy•  an &rang b'O chia him hai tnthng hop cham dirt hop clang do Oy ban chthng 
cao the quac gia An DO (NHAI) va vi  ccic li  do khcic, cy the  a  

- 

Tr?! truang hqp vi  pham cia NHAI  la  ket qua  La hanh  deng vi  pham khac dm Ben nhan nhugng quyen 
hoac do sr kien bat kha khang, viec chAm dirt hqp deng do vi  pham cua NHAI trong nhang truang hqp sau: 

(1) 

CO  vi  pham hop deng va vi  pham dO drib  huerng nghiem trong den Ben nhan nhugng quyen va NHAI 
khong co kha nang sira d6i trong veng 90  ngay; 

(2) 

NHAI khong thLrc hien then hqp deng hoac co bang chimg ve  viec ce  tinh khong thgc hien hqp Bong; 

- 

Dieu 67 quy dinh : 

(1) 

Cac ben tham gia Th .&  thuan se  xac dinh  bei  thuerng khi  cham dirt bang met thea thuan trong vOng 30  
ngay ke  tir ngdy cham dirt co hieu ltrc voi  dieu kien la co bat k9 tro cap nao ma  ca quan co  Warn quyen co  
quyen thu hei  theo Dieu 58  (3) nhung chua thu hei  dugc, se  tien thu hei  se dugc trir van khoan bei  Hwang 
khi  chAm dirt . 

(2) 

Neu cac ben khong dat duac thea thuan theo khoan (I ), cac ben se chi  dinh  met to  chic chuyen nganh  
bang mot th6a thuan de  xac di nh  boi  thuong khi  chant dirt . 

(3) 

Te  chirc chuyen nganh  duac chon theo khoan (2) se xac dinh  mac bei throng khi  cham dirt trong pham 
vi... ngdy ke  tir ngay dugc chon theo khoan (4) va thong ban cho cac ben ve  Thea thuan ve  ket qua  bang van 
ban. 

(5) 

Neu khoan bei  thuang khi  cham dirt dugc xac dinh  bai  met to  chirc chuyen nganh, cac chi  phi Oat sinh  
trong do  se  do ben co  16i gay ra chAm dirt, trong khi  cac chi phi do se do cac ben tham gia Th6a thuan chiu 
nhu nhau neu viec cham dirt dugc gay ra bin  Sr kien bat kha. khang. 

(6) 

Neu co  phan dei  lien quan den se ti n dugc xac dinh  boi  met to  chirc chuyen men ve  bed  thtrOng khi  chain 
dirt se duac giai  quyet theo thir tue theo Chuang XII (Giai  quyet tranh chap). 
Cach tinh khogn den 
Khong quy dinh  cg the  cong thirc tinh  ma thoa thuan se thue met to  chic co  chuyen men de  xac dinh  khoan 
NM  throng khi  cham dirt hop deng  
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Quy dinh ve  viec charn dirt how (Tong: 
- Khong c6  luat, chi  c6  cac huong dan viec thgc hien. 

- MAu hgp clang PFI (Myc 23) quy dinh  viec chAm dirt sam co  the  dugc gay ra bin cac nguy8n nhan sau: 

(1) 

Co quan nha nuot ky ket hap thing; 

(2) 

Nha thau; 

(3) 

Trueng hop bat kha  khan; 

(3) 

C6 hanh  dong gay anh  huo-nu, nghien trong den viec thuc hien cac nghia vu theo hop clang cUa Ben nhan 
nhugng quyen va khong the  sira chita trong yang 90  ngdy; 

(4) 

NHAI  tri hoanviec thanh  loan khi  den hAn qua  90  ngay. 
- Cham dirt hop dong vi  cac li do khac, NHAI se tiep quan lai  dg an. 

1(ir)frlag-danT rihtry'r7g17ityan dtc On trong tinh  virec ming twang chia ban trtrang hap cham dirt hap dang: 

(1) 

Su kien bat kha khang; 

(2) 

Cham dirt do lei  cila Co quan thuc hien 14 Mt hop deng; 

(3) 

Cham dirt do lei  caa nha  thau; 

(4) 

ChAm dirt do khong bat dau thgc hien du 

Cach  tinh  khoan den bit khic nhau by tirng linh  vie va  dtrve quy dinh  cu the  4.11w d'eng nhuvng 
quyen. 

Du On throng 60: 

Truong hop cham dirt hap dUng do lei  cua NHAI, ben nhan chuyen nhugng se dugc nhan khoan thanh toan 
chant dirt hop ding tuong throng: 

(i) 

T6ng ng den han; Ong 
(ii) 120%  tang ng thir cap; Ong (iii) 

150% von chit se Mu (dugc Bang k9 bang tien mat va  thuc chi  vao du an, khong bao gem khoan ho  trg 
von chit sg hitu dugc quy dinh  tai  Dieu 23) Mu viec cham dirt hop deng dien ra trong thin  gian 3  narn tir 
ngay bat dau du an, se  tien nay se dugc dieu,chinh  qua Yang nam (chi  ti t tai mgc 32.4.2). 

- Trong \Lo ng 30  ngay, 	NHAI  khong the  thanh  than cho Ben nhan nhugng quyen, phan chua thanh  toan 

se chive giai  ngan cang vii  Lai  suAt la  SBI  PLR  Ong 2%  cho thei  gian bi tri  hoa viec thanh  than . 

(ii) Dte On nOng twang: 

-  Cac truing hop cham dirt hop deng, quy trinh  va  khoan den bit dugc quy dinh  chi  tiet tai  hap denu.  
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Quy dinh  ye  viec chlim dui hqp eing: 
- Co Luat PPP. Luat quy dinh  ve  cham dirt hop Ong (Muc 9 LuAt 771 8). 
- Trong truing hop Chinh  pint'  khOng the  thtrc hien cac nghia vu chinh trong hop ding (Government default) 
va viec do khong the  khac phuc &roc hoAc nett co the  khac phuc &roc se mat rat nhieu tiled  gian, nha clan tu 
co the, bang each  thong bao utak  cho co quan chinh pith co lien quan hoac don vi chinh quyen dia phuang 

Quy dinh ve  viec charn dirt hqp ding: 
- Khong co  luat, chi  co cac huang 	viec time hien . 
- Huang dan quOc gia ve  PPP dm Uc (Quyen 7 — nguyen tic tai  chinh  An ban 02/201 1, Muc 24) quy di nh  
nguyen tic ve  viec chant dirt hop cling: 
+  Trong do, Chinh  phi  co  the  chain dirt the a thuan du an twang hop khu vuc tu nhdn khong the  khac phuc 
dugc cac truing hop có  the  gay cham dirt du an dinh  son (Event of  Default) boi  viec dp dung quyen sir dung 
dot dai  ttr nhien (native title) hoac khieu kien hoac truing hop bat kha  khong. 
+  Khu vuc tu nhan co  the  cham dirt hop ding trong mot so  truing hap nhat dinh, dam bao tuan thit quyen cUa 
Chinh  phu  dinh  chi  quyen chAm dirt hap ding cua khu vuc to nhan. 
+  Trong mot so  khu vuc tai  phan, ben to nhan co the  cham dirt thaa thu'an du an cho Chinh  phi  va  no. 
Cach tinh khoan den bit: 
Huang clan quic gia ve  PPP  cna Uc (Muc 25) quy dinh  nguyen the ve  viec thanh  toan cham dirt hop ding: 
Khi  chAm dirt som thia thuAn du:  an, chinh  phi  timing tra  khoan Thanh  toan cham dirt cho ben tu nhan, trir 
truing hap 16i  chain dirt do phia tu nhan gay ra. Khoan thanh  toan nay duct tinh  theo cac nguyen tic dugc 
quy dinh  tai  Muc nay. Muc nay gia  dinh  rang ben tu nhan da khOng chiu rid  ro con 1ai  doi  vii  tai  san du an va  
Miling tai  san di dirge chuyen giao cho chinh  phi khi  cham dirt . Trong cac truing hop khac, cac khoan thanh  
toan chAm dirt &roc tinh  toan khac nhau.  

(4) 

Tham nMing va gian lan; 

(5) 

Co quan k9 ket hap ding chit clOng cham dirt sam; 

(6) 

Vi  pham cac dieu khoan Tai  eh vent 
- Cac Ben can dam bao hoan thanh  du an va chant dirt vao Ngay het han, tuy nhien Hop (long phai  giai  guy&  
toan dien cac hau qua dm viec chain dirt sam. Hop ding can xac dinh  chinh  xac khoan bOi  thuang phai  tra  
neu chant dirt sam. SO  ti n bii  thuang phai  tra se phu thuic vao 19 do cham dirt . 
Cach  tinh  khoan den 	dugc quy dinh cu the  tai  Mix 24 Mau hop ding PFI.  
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Quy dinh ve  viec cham dui hop deng: 
Co  Luat PPP. Luat quy dinh  trong cac nOi  dung ciia hop deng 	tat bao gem dieu khoan cilia Hop deng, met 
phan hoac toan 	cac truing hop cham dirt serm hop clang va  quyen va  nghia vu cac ben (Khoan 10  Dieu 
26). 

Quy d inh ve  viec chAnt dal kip ding: 

Co  Luat PPP. Luat quy dinh  trong cac not  dung dm hap deng dei  tac bao gem dieu khoan cita Hop thing, mot 
phan hoac toan be cac throng hop chAm dirt sam hop clang va guyen va nghia vu cac ben (Khoan 10  Dieu 
26). 	

Quy dinh  ve  viec chant dint hop deng: 
CO Luat PPP. Luat quy dinh  trong cac not  dung dm hop deng doi  tac bao gem cac hoac deng can thuc hien 
ngay khi  co thien tai  (diem r Khoan 3 Dieu 26). 

de  chi dinh ngay ket thuc. cham dirt hop &mg. Nha dAu tu se dugc Chinh phu bei thuang hop 19 chi phi bop 
deng tuong throng hoac tuong img nhu &roc xac dinh  trong hop deng. 
Cath tinh khoiin den bit: 
Mue 12.21 Luat 7718  quy dinh: 

Met tham d inh  vien_lacJap, duct-Co-guarrk-Y-ket-hap deneLOU  va.Nha .ziAu—tu Cung ch
-
Ap nhan, se xac dinh  

se) tien phai  den bu cho Nha dau tu, viec xac dinh  se duct dua ra trong khoang thbi  gian khemg qua Met tram 
tam muoi  (180) ngay ke  tir ngay hily hop Bong hoac cham dirt . Se  tien clugc xac dinh  bed  ngued  tham dinh  
dOc hap se rang buOc ved  ca. Nha  dau tu va  LGU. 	

2
: 

C
I:

 
=

 '
 

Z
' 

C
M

 ;
 

,
 	,
.. 

Thongtinphapluatdansu.edu.vn


