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Abstract: Product liability law plays an important role in protecting consumers in the modern
society. This article analyzes the development of product liability law in the world, presents the
concept and characteristics of product liability, examines product liability law in the United States
and European Union, and compares with Vietnamese law on protection of consumer rights. The
article also surveys some cases decided by Vietnamese courts in which consumers claimed
damages for companies’ infringement on their rights, and points out the loopholes and
shortcomings of the law and of the courts’ application of law. The authors then argue that these
shortcomings result from the lack of an independent body of product liability law which is based
on sound theoretical foundation, and proposes directions to address this problem.
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Phap luat vé trach nhiém san pham:
Tu li thuyét dén thuc tién & Viét Nam

Nguyén Thi Qué Anh”, Nguyén Bich Thao
Khoa Ludt, Pai hoc Quéc gia Ha Ngi, 144 Xuan Thuy, Cau Gicfy, Ha Noi, Viét Nam

Nhén ngay 01 thang 4 ndm 2020
Chinh sira ngay 08 thdng 9 nam 2020; Chap nhan dang ngay 10 thang 9 nam 2020

Tém tit: Phap luat vé trach nhiém san phim c6 vai trd quan trong trong viéc bao vé
ngudi tidu dung trong x4 hoi hién dai Bai viét khai quat su phat trién cta phap luat
vé trach nhiém san pham trén thé giGi, khai niém va cac dic diém cua trach nhiém
san phém khao sat phap luat trach nhiém san phdm cua Hoa Ky va Lién minh
chau Au, tir d6 so sanh v cac quy dinh phap ludt Viét Nam vé bao vé¢ quyen loi
ngudi tiéu dung. Bai viét ciling phén tich thyc tién xét xir mot s6 vu an vé boi
thuong thiét hai do vi pham quyén lgi nguoi ti€u dung ¢ Viét Nam trong nhiing
nam gén ddy dé thiy duogc nhimg han ché trong quy dinh cua phap luat va trong
thue tién ap dung phap luat cua toa an. Cac tac gia lap luén rang nhimng bét cap do
Xuat phat tir sy thiéu vang mot ché dinh doc lap vé trach nhiém san pham dua trén
nén tang 1y luan viing chic, va dua ra dinh huéng hoan thién phéap luat Viét Nam
vé linh vuc nay.

Tir khéa: Trach nhiém san pham, boi thuong thiét hai, bao vé quyén loi ngudi

tiéu dung.

1. Khai quat sy phat trién caa phap luat
vé trach nhié¢m san pham trén thé gioi

Trong mdi twong quan giita cac nha san
xudt, cung tmg hang hoéa, dich vu va nguoi tiéu
dung thi ngudi tiéu dung luén luén 6 vi thé yéu
hon. Nha san xuét, cung ng san pham la cac
thwong nhan cé kinh nghiém va ludn nim giit
thong tin day da hon vé san phdm so véi ngudi
tiéu dung. Trong khi d6, ngudi tiéu dung 1a chu
thé truc tlep su dung hang hoa phai hang ngay,
hang gio d6i mat voi nguy co mét an toan va bi
thiét hai do hang héa kém chat luong hodc co
khuyét tat gay ra. X4 hoi cang phat trién, nhu

" Téc gia lién hé.
Bia chi email: queanhthu@yahoo.com

https://doi.org/10.25073/2588-1167/vnuls.4310

ciu bao vé ngudi tiéu dung — bén yéu thé cang
duoc dat ra cép thiét. Phap luat bao vé nguoi
tiéu dung la cong cu phap ly quan trong dap
ung doi hdi nay. Trong qua trinh hoan thién linh
vuc phap ludt ndy, cic quy dinh phap luat vé
trach nhiém san phim da ra doi nham dép tng
yéu cau bao vé ngudi tiéu dung mot cach day
du va hiru hiéu hon trong xa hoi hién dai. Luat
trach nhiém san pham (product liability) xudt
hién dau tién ¢ Hoa Ky khoang gitra thé ky XX,
sau d6 duogc tlep nhén boi cac qudc gia ¢ Lién
minh Chau Au, & Chau A (nhu Nhét Ban, Han
Quéc, Trung Quoc cac quoc gia Dong Nam A).

Su phat trién ciia phap luét vé trach nhiém
san pham di trai qua nhiéu giai doan véi xu
hudng ngay cang mo rong pham vi trach nhiém
clia cac nha san xuat. Trong thoi ky dau cia
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cudc cach mang cong nghiép lan ther nhét, khi
san xuit cong nghiép con thd so, bén mua va
bén béan thuong & cing mot khu vyc, nhiéu khi
1a quen biét nhau. Bén ban thuong dong thoi la
tho thu cong truc tiép lam ra san pham. Viée
mua ban dién ra dudi hinh thirc hai bén tryc tiép
gap g0, thuong lugng véi vi thé twong d6i binh
dang. Cac san pham dwoc mua ban, trao ddi
thoi ky d6 ciing twong dbi don gian va nguoi
mua c6 thé dé dang kiém tra, danh gia chat
luong [1; 17]. Do d6, nhu ciu bao vé ngudi
mua - nguoi tiéu ding chua dat ra cép thiét.
Hon nira, véi chinh sach thuc ddy nén kinh té tu
do canh tranh, thiic day thuong mai phat trién,
han ché sy can thi€p ctia nha nudc, phdp luat
cic nude tu ban chii nghia thoi ky dau cé xu
huéng nghiéng vé& bao vé cic doanh nghiép,
trach nhiém san pham chi dit ra di v6i truong
hop giira nguoi san xuat va ngudi mua co quan
hé hop ddng truc tiép véi nhau, tirc 1a nha san
xudt dong thoi 1a nha phan phéi, nha ban 1¢é [1;
19]. Trong trudng hop nha san xudt ¢ cach xa
so v6i nguoi tidu dung trong chudi san xuat,
cung Ung san pham (tirc 13 san pham dén tay
ngudi tidu ding thong qua mot sd khau trung
gian tiéu thy), nha san xuat khong phai chiu
trach nhiém truc tiép ddi voi ngudi tiéu dung do
chu thé nay duge “che chan” boi hoc thuyét vé
trach nhiém dua trén mdi lién hé hop dong
(privity of contract) [2]. Tinh trang nay duoc
duy tri cho dén dau thé ky XX. Trong nhiéu vu
kién vé vi pham hop dong lién quan dén hang
hoa c6 khuyét tat, toa an thudng tuyén bén ban
hang khong phai chiu trach nhiém néu trong
hop d@)ng bén ban khong dwa ra cam két rd rang
veé chat luong ddi voi bén mua. Thdm chi, mot
sO toa 4n con yéu cau trong hop dong phai co
cum tr “bdo dam” (warrant, guarantee) kém
theo cam két vé chét lugng thi bén ban moi phai
chiu trach nhiém vé san pham. Co6 nhiéu lap
luan dé ly giai cho sy han ché cua phap luat
trach nhiém san pham thoi ky nay. Thir nhat,
v6i su thong tri ctia hoc thuyét tw do y chi trong
thoi ky dau cua nén kinh té tu ban cha nghia,
quan niém truyén thong cho rang ngudi ban va
nha san xuit sé chi phai chiu trach nhi¢ém dbi
v6i khuyét tat cua hang hoa do ho cung cp néu
ho da chu dong, tu nguyén ganh chiu trach

nhiém do6 br:ing mot cam két, thoa thuan rd rang
trong hop dong voi bén ma ho truc tiép giao
dich. Thtr hai, thoi ky nay, nha nudc muén thic
day qua trinh cong nghiép hoa thong qua viéc
han ché cac vu kién vé trach nhiém san pham
ma c6 thé din dén nhitng khoan bdi thuong
thiét hai khong 15, c6 kha ning lam sup do cac
doanh nghiép méi trong cac nganh cong nghiép
non tré. Tht ba, sy han ché trach nhiém san
pham thoi ky nay ciing khong anh huong bit loi
qua nhiéu dén nguoi tidu ding, vi nhu da néi &
trén, nguoi ban ciing dong thoi 1a nguoi san
xut va c6 quan hé hop ddng tryc tiép voi ngudi
mua [2].

Tuy nhién, cu01 thé ky XIX, dau thé ky XX,
khi nén san xuét cong nghiép ngdy cang ting
truéng manh mé, khoang cach gilta nguoi san
xudt, ngudi ban va ngudi mua ngdy cang xa
dan. Cac san pham cong nghiép ra doi ngéy
cang phong phu, da dang, phic tap, tinh vi,
duogc san xuat boi cac day chuyén 16n ¢ nhiing
noi rat xa so v4i dia ban ma san pham duoc tiéu
thu. Nguoi san xudt khong con truc tiép ban
hang dén tan tay ngudi tiéu ding nira ma thong
qua mot h¢ thong phan phoi (cac nha ban buon)
r0i dén cac nha ban le. Viéc xdc ldp quan hé
hop dong truc tiép giita nha san xuit va ngudi
tiéu dung khong con kha thi; do do, cac quy
dinh phap luét truyén théng khong thé budc nha
san xudt chiu trach nhiém ddi voi khuyét tat cua
san phdm bai gitta ho va nguoi tiéu dung khong
¢6 quan hé hop dong. Piéu nay rd rang la bat
cong boi 1€ cac nha san xuit ngdy cang phat
trién, trd thanh cac doanh nghi¢p 16n, trong do
¢6 nhiéu cong ty da quoc gia co tiém luc tai
chinh va vi thé dam phén rit manh so voi ngudi
tiéu dung la cac ca nhan binh thuong, nho b,
trong khi do, san pham do cac doanh nghiép
nay san xut ra ngdy cang chira dung nhiéu mbi
nguy hiém hon d6i voi doi séng con nguoi,
ching han nhu xe may, 6 t6, may bay, cac thiét
bi gia dung,... Tinh chat phic tap va mirc do
nguy hiém gia tang cua hang hoa khién nguoi
mua khong thé ty minh kiém tra san pham nhu
thoi ky truéc ddy. Vé mat chinh sach, cac
nganh cong nghiép & giai doan ndy da phat trlen
va c6 chd dung viing chic trong nén kinh té, do
d6, phap luat trach nhiém san pham ciing khong



40 N.T.Q. Anh, N.B. Thao / VNU Journal of Science: Legal Studies, Vol. 36, No. 3 (2020) 37-52

can thiét bao vé cac nha san xuit mot cach qua
mirc trude cac vu kién doi bdi thuong do khuyét
tat cua hang hoa [2].

Sy bién d6i ciia xa hoi hién dai dat ra nhu
cau cap thiét phai cai cach phap luat vé trach
nhiém san phérn, dua ra cac hoc thuyét méi dé
budc nha san xuat - chi thé & cach xa so véi
nguoi tiéu dung - phai chiu trach nhiém bdi
thuong d01 v6i khuyét tat do san pham gay ra.
Nguyén tac ap dung trach nhiém san pham chi
dua trén mbi lién hé hop dong gila cac bén dan
dan dugc ndi long voi mot sO ngoai 1¢, chang
han néu bén ban hodc nha san xuit c6 hanh vi
bat can (negligence) dan dén khuyét tit cua
hang hoa va gay thiét hai cho ngudi ti€u dung
thi phai chiu trach nhiém. Nhu vay, tung budc,
phap luat vé boi thuong thiét hai ngoai hop
ddng do hanh vi bat can da phat trién trong linh
vuc trach nhiém san pham dé pha v& 1a chan vé

“mdi lién hé hop déng budc nha san Xut &
cach xa trong chu01 san xuét, cung ung ciing
phai boi thuong, néu nguoi tiéu ding ching
minh duoc khuyét tat san pham 1a do 15i bat cin
ctia nha san xuét.

Tuy nhién, nguyén tic trach nhiém do 13i
bat cin van chua thuc sy bao vé quyén loi
nguoi tiéu ding mot cach hiru hiéu. Trong hau
hét cac truong hop, nguoi tiéu dung rat kho
ching minh 13i cta nha san xuat boi chimg ct
thuong do bi don kiém soat.

Vi véy, hoc thuyét vé “trach nhiém nghiém
ngat” (strict liability) da ra doi vao khoang gitra
thap ky 1940. Theo d6, nha san xuét phai chiu
trach nhiém ddi véi khuyét tat cua san phém
ngay ca khi ho khong c6 16i. Didu nay khuyén
khich cic nha san xuat phai thiét ké va ché tao
cac san pham an toan hon. Néu 1y giai hoc
thuyét nay tir giac d6 kinh té-luat (phan tich chi
phi —loi ich), viéc quy trach nhiém nghiém ngat
cho nha san xuét s& han ché rui ro ¢ mtrc thap
nhét bai nha san xuét ¢ vi thé t6t hon so véi
ngudi tiéu dung trong viéc giam thiéu thiét hai
xdy ra. Hon niia, trdch nhiém nghi€m ngat con
g6p phan phan tan ton thit, rai ro trong x3 hoi,
dé chi phi do thiét hai xay ra s& khong phai do
mot minh nan nhan phai ganh chiu, ma chuyén
qua cho nha san xuét, tir d6 nha san xuét c6 thé
chuyén hoa chi phi nay vao gia thanh va phan

tan ton that cho tit ca nhitng nguoi tiéu ding
khéc. Noi cach khac, cac hoc gia theo truong
phai kinh té-luat cho rang nghia vu ganh chiu
ton that do viéc st dung san pham c6 khuyét tat
gdy ra can phai dugc ganh chiu boi cac chii thé
nao & vi thé tét hon trong viéc kiém soéat nguy
hiém hodc c6 thé phéan chia ton that d6 mot cach
cong bang, binh dang khi thiét hai xay ra: do
chinh 1a nha san xuat, ké ca khi nha san xuat
khong c6 16i [2].

Cung v6i su ra doi cua hoc thuyét trach
nhiém nghlem ngit, dén thap ky 1960, hoc
thuyet vé mbi lién hé hop dong - rao can truyén
thong d6i véi nguyén don 1a nguoi tiéu ding
trong cac vu kién chéng lai nha san xuat, da
nhudng chd cho hoc thuyét vé “vi pham nghia
vu bao dam ngdm dinh” (implied warranty).
Theo d6, ké ca trong truong hop giita nha san
xudt va nguoi tiéu ding khong truc tiép xéac 1ap
hop ddng véi nhau, nhung khi nha san xuat da
dua san phim vao cac kénh thuong mai dé tiéu
thu boi cong chiing, thi coi nhu nha san xuét da
ky két mot bao dam ngdm dinh voi ngudi tiéu
dung rang san pham d6 dap Gmg yéu ciu vé tinh
thuong mai (merchantability) va phu hop véi
cong dung dy kién (fitness for intended
purpose).

Nhu vay, dén nay, c6 ba hoc thuyét co ban
de ap dung trach nhiém san pham 1a hoc thuyet
vé sy bit cin (negligence), hoc thuyét vé vi
pham nghia vu bao dam cua nha san xuit
(breach of warranty) va hoc thuyét vé “trach
nhiém nghiém ngat” (strict liability). Sy phat
trién cua phap lugt v€ trach nhiém san pham
cho thiy v&i nhu ciu bao vé nguoi tiéu dung
ngay cang gia tang trong xa hdi cong nghiép
hién dai, phap luét trach nhiém san pham da
trng budc dugc hoan thién, pham vi 4p dung
trach nhiém dugc mé rong hon, cung cap
cho ngudi tiéu dung cac cong cu phap ly hiru
hiéu hon dé doi lai cong bang cho ho trong
truong hop bi thiét hai do san phdm c6
Khuyét tat giy ra.

Hién nay, phap luat cic nugce trén the gioi
van c6 nhitng diém khac biét nhat dinh vé pham
vi trach nhiém san pham, vé can cir xac dinh
trach nhiém. Gidi doanh nghiép va cac cong ty
bao hiém ciing van dong hanh lang mét cach
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quyét liét d&& quy dinh thém cac giéi han cia
trach nhiém san pham. Piéu d6 cho thiy ban
chat cua phap ludt trach nhiém san pham chinh
1a phai thiét 1ap su cén bang gitra loi ich cua
doanh nghiép, yéu cau phat trién kinh té véi loi
ich ctia cong ching, 1¢1i ich ctia nguoi tiéu dung.
Du ¢ nhing khac biét hay tranh luan vé trach
nhi€ém san phém, cac nudc hién nay thtra nhan
rang trach nhiém san pham 1a mot cong cu phap
Iy khong thé thiéu dé bao vé loi ich ngudi tiéu
dung, nhat 1a trong bdi canh toan cau hoa va su
phat trién cua cach mang cong nghi¢p 4.0, khi
nén san xuét dugc tu dong hoa mot cach cao do.

2. Khai niém va dac diém cua trach nhiém
sdan pham

Trach nhiém san pham (product liability) 14
trach nhiém cua nguoi san xut hogdc ngudi ban
hang trong viéc bdi thudng céc thiét hai gay ra
boi khuyét tat cia hang hoa ma ho di cung cap
cho nguoi tiu dung trong qua trinh kinh doanh.
Nhu viy, trach nhiém san phim c6 nhirng dic
diém sau:

Thir nhat, trach nhiém san phém la mot loai
trach nhiém bdi thuong thiét hai, d6 1a 1a trach
nhiém phap ly cua nguoi san Xuit, nguoi cung
mg san pham hang hoa ddi véi an toan vé siic
khoé, tinh mang cta nguoi tiéu dung. V& ban
chat, trach nhiém san phdm 1a mot dang trach
nhiém dan sy, theo d6 khi c6 thiét hai xay ra,
phap ludt quy dinh budc cic chu thé nhét dinh
(chu thé truc tiép gay thiét hai hodc c6 lién quan
dén viéc gy ra thiét hai) phai bu dap nhing
thiét hai da gay ra cho nguoi khac dua trén cén
clr phap lut vé bdi thuong thiét hai ngoai hop
ddng hodc do vi pham nghia vu theo hop ddng.
Nhu da phan tich ¢ trén, theo phap luat trach
nhiém san pham hién dai, viéc xac dinh trach
nhiém san phém khong nhat thiét chi dua vao
quan h¢ hop ddng giira nguot bi thiét hai va nha
san xudt, cung ung san pham. Mdi lién hé giira
nguoi phai chiu trach nhiém va nguoi bi thiét
hai dugc xac dinh thong qua mot san pham,
theo d6, nguoi phai chiu trach nhiém la ngum
san xuat hodc cung tng san phim va ngudi
dugc boi thuong thiét hai 1a nguoi tiéu dung san

pham d6, giita ho c6 thé co6 quan hé hop dong
truc tiép hodc khong co quan hé hop dong

Tht hai, chi thé ganh chiu trach nhiém san
pham 13 nguoi san xuit hodc nguodi ban hang,
trc 1a mot chu thé tham gia vao quy trinh dua
mot san pham dén ngudi tidu ding, c6 mdi lién
hé tryc tiép dbi voi san ph'?lrn [4]. Chu thé d6 0
thé 1a: (i) nguoi san xudt ra san pham (bao gdm
cd nguoi san xuat ra san pham hoan chinh hoac
14 nguoi san xuit ra mot phan, mot bo phan
trong san pham hoan chinh d6); (ii) nguoi thyce
hién vai trd phan phdi trung gian d6i vdi san
pham (cac nha ban budn, nha phan phdi) hoic
(iii) nguoi cung cip san pham dén tan tay cia
nguoi tiéu dung (vi du: cac ctra hang ban 18).

Thir ba, co s& d¢ xac dinh trach nhiém san
pham 1a viéc san pham c6 khuyét tat va khuyét
tat do gay ra thiét hai cho nguoi tiéu dung.
Khuyét tat ciia san pham ton tai dudi ba dang:
khuyét tat trong qua trinh san xuét, khuyét tat
trong thiét ké san pham, khuyét tat trong viéc
tiép thi, quang cao san pham (khong canh bao
nguy co mat an toan cho ngudi tiéu dung).

3. Phap ludt vé trach nhiém sin phim cia
Hoa Ky

Hoa Ky la nudc tién phong trong viéc hinh
thanh phap luat vé trach nhiém san pham. Dén
nay, phap luat Hoa Ky thira nhan ca ba hoc
thuyét vé trach nhiém san pham su bat cén,
trach nhiém nghiém ngat va vi pham nghia vu
bao dam. Hai linh vuc phap luat dugc ap dung
phd bién dé quy trach nhiém san pham 1a phap
luat vé boi thuong thiét hai (torts law) va phap
luat vé hop ddng (dic biét 1a Diéu 2-313 va 2-
314 Bo luat thwong mai théng nhat UCC quy
dinh vé& cac bao dam cong khai va bao dam
ngam dinh cua bén ban).

3.1. Trach nhiém sdan phcfm dua trén sw bat can

Trong truong hop nguoi tiéu dung yéu ciu
bdi thuong dbi voi san pham khuyet tat do su
bét cin, ho phai chimg minh dugc bdn yéu to:
(1) nha san xuat c6 nghia vu can trong hop 1y
(reasonable care) trong viéc san Xut san phém
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an toan, (2) nha san xuit da vi pham nghia vu
d6 bang viéc khong loai trir cac nguy co mat an
toan c6 thé du lidu trude, (3) c6 thiét hai xay ra
va (4) c6 mbi quan hé nhin qua gitra sy vi
pham nghia vu cua nha san xudt va thiét hai xay
ra. Trong do, yeu t6 thir hai (nha san xuat da vi
pham nghia vu cén trong — tic la co 15i bat can)
12 yéu t6 kho ching minh nhét.

Céc truong hop bat can co thé 1a: bat can
trong khau san xuét (Iip rap bét can, st dung
nguyén vt liéu, bao bi khong phu hop), bét can
trong viéc kiém tra san pham bét can trong viéc
khong canh bao ddy di vé nguy hiém hoic
khuyét tat, bAt cin trong viéc thiét ké.

3.2. Trach nhiém nghiém ngat

Trach nhiém nghiém ngit 1a co s¢ thuan loi
nhit cho yéu cau doi boi thuong thiét hai do
khuyét tat ctia san pham. Trach nhiém nghiém
ngit duoc hiéu 12 ngudi san xuat phai chiu trach
nhiém néu nhu san phim c6 khuyét tat va viéc
sir dung san pham co6 khuyét tat nay trong diéu
kién binh thuong giy ra nhiing thiét hai cho
ngudi st dung, nguoi khoi kién khéng can
chtng minh c6 hay khong c6 su bat cin ciia nha
san xuat, c6 hay khong c6 nghia vu dam bao.

Nim 1965, Bo dién giai Luat bdi thuong
thiét hai (phién ban lan thtr hai) (Restatement
(Second) of Torts) do Vién ludt Hoa Ky soan
thao — duoc coi nhu mot nguén luét ¢6 tinh chat
tham khao vé bdi thudng thiét hai dugc cac toa
an 4ap dung phd bién — di chinh thirc ghi nhan
nguyén tic “trach nhiém nghiém ngit” (Piéu
402A). Sau do6, tirng budc, cac tdéa an mo rong
pham vi ap dung khong chi 601 v6i san pham c6
khuyet tat trong khau san Xudt, ma ca véi san
pthdm c6 khuyét tat do thiét ké va khiém khuyét
trong quang cao, t1ep thi (khong canh bao cho
ngudi tiéu ding vé nguy co cua san pham).
Nim 1998, Bo dién giai Ludt bdi thuong thiét
hai (phién ban lan thtr ba) (Restatement (Third)
of Torts) tiép tuc hoan thién cac quy dinh vé
trach nhiém san pham theo hoc thuyét trach
nhiém nghiém ngit va Bo dién giai nay duoc
hau hét toa 4n cua cac bang 4p dung.

Nguyén tic trach nhiém nghiém ngit ban
dau dugc ghi nhan tai Diéu 420A Bo dién giai

Luat boi thuong thiét hai (phién ban lan thi 2)
nhu sau:

1. Nguoi nao ban san pham trong tinh trang
c6 khuyét tat gay nguy hiém mét cach phi ly
cho nguoi st dung hodc nguoi tiéu dung hodc
cho tai san cuia ho thi phai chiu trach nhiém dbi
v6i thiét hai vé than thé gay ra boi khuyét tat do
cho nguoi st dung cudi hodc ngudi tidu dung,
hoic cho tai san ciia nguoi do, néu:

i) nguoi ban la thwong nhdn kinh doanh sdn
pham dé, va

i) san ph(fm duoc ky vong va thuc té dwoc
diea dén ngueoi sk dung va nguwoi tiéu ding ma
khong cé thay déi ding ké vé tinh trang sdn
phdm so véi khi né dwoce ban.

2. Quy dinh ¢ khoan 1 vAn 4p dung ké ca khi:

|) nguoi ban da thuc hi¢n moi sy can trong
6 thé trong viéc san xudt va ban san pham, va

i) nguwoi sw dung hay nguoi tiéu dung
khong mua sdn phdam tir ngieoi ban hodc khéong
6 bat ky quan hé hop dong ndo véi ngueoi ban.

Nhw viy, dé dp dung trach nhiém nghiém
ngdt theo quy dinh trén phdi théa man bon yéu to:

Mot la, nguwoi ban la thwong nhdn kinh
doanh san phcfm ds, cé thé la nha san xudt,
nguoi ban buén hodc nguoi ban lé.

Hai 13, san pham phéai dugc ban ra trong
tinh trang c6 khuyét tat va nguy hiém mét cach
phi 1y cho nguoi ding do tinh trang khuyét tat
d6. Tiéu chi dé xac dinh tinh trang khuyét tat
clia san pham 1a san phdm c6 dap tng vong hop
ly clia mot nguoi tiéu dung binh thuong hay
khong (consumer reasonable expectation). San
pham nguy hiém mot cach phi Iy 1a san phdm
nguy hiém t6i mirc mot nguoi tiéu dung binh
thuong khong thé du liéu dugc nguy co d6 mot
cach hop ly.

Ba 13, tinh trang nguy hiém phi Iy d6 giy ra
thiét hai cho ngudi tiéu dung

Bén 14, san phém khong duoc bién d6i mot
cach dang ké sau khi ban. Trong truong hop san
phiam da dugc bién d6i boi nguyén don hodc
ngudi khac sau khi ban va sy bién ddi dé gop
phan gy ra thiét hai thi bi don khong phai chiu
trach nhiém.

Tuy nhién, trong quéa trinh 4p dung Diéu
420A néi trén di nay sinh nhiéu vuéng mic,
trong d6 c6 vudng mic trong viée xac dinh nhu
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thé nao la “tinh trang nguy hiém phi 1y”
vudng mic trong viéc ap dung quy dinh nay d01
v6i khuyét tat do thiét ké. Bo dién giai Luat boi
thuong thiét hai (phién ban lan thir ba) da khic
phuc nhitng vuéng madc nay. Piéu 2 Bo dién
giai lan thir ba nay dua ra dinh nghia rd rang
mang tinh phan biét vé ba loai khuyét tat san
pham. Theo do:

Mgt san pham c6 khuyét tdt khi, tai thoi
diém ban hodc phan phoi, né chira dung khuyet
tGt trong sdan xudt, cé khuyét tdt trong thiét ké,
hodc co khuyet tdt do su chi dan hodc canh bdo
khéng day di. Mot san pham:

i) Chita dung khuyét tdt trong san xudt khi
san pham dé khéc so voi thiét ké mdc div da
thue hién moi sy can trong co thé trong viéc
sdn xudt va tiép thi san pham do;

i) C6 khuyét tdt trong thiét ké khi rii ro
gady thiét hai c6 thé luong trude cia san pham
da c6 thé gidm thiéu hodc tranh dwoc bdng viéc
sir dung mét thiét ké thay thé hop 1y boi nguoi
bdn hodc nguoi phdan phéi khdc, hodc mot chii
thé dimg truée trong chudi phin phoi thiong
mai, va viéc bo sot thiét ké thay thé nay khién
cho san pham khéong an toan mét cach hop Iy;

iii) C6 khuyét tat do sw chi dan hodc canh
béo khéng day di khi khi rii ro gdy thiét hai c6
thé lwong trudc cua san pham da cé thé giam
thiéu hodc tranh dwoc bang viéc cung cdp chi
dan hodc canh bdo hop 1y béi nguoi ban hodc
nguwoi phan phoi khdc, hodc mét chii thé dimg
trwée trong chudi phan phéi thirong mai, va
viée bo sot chi dan hodc canh bdo nay khién
cho san pham khong an toan mgt cach hop ly;

Dbi voi khuyét tat trong san xuat, phap lut
Hoa Ky st dung ti€u chi “su ky vong cta nguoi
tiéu ding” dé xac dinh boi khuyét tat vé san
xudt 1am that vong su mong doi hop 1y cua
nguoi tiéu dung [5; 898]. Tiéu chi cu thé dé xac
dinh khuyet tat san xuét 1a liéu trong qué trinh
san xuét, san pham ¢6 bi sai khac so vai thiét ké
ciia né hay khong. Piéu nay sé chi xdy ra dbi
véi mot hodc mot sb san phém.

Dbi v6i khuyét tat trong thiét ké, phap luat
Hoa Ky str dung phuong phap can bang giira rii
ro va loi ich dé xac dinh, tirc 1a toa an s€ phai
danh gia, phan tich nhiéu yéu t& nhu: tinh hiru
ich cua san phém, cac khia canh an toan cua san

pham, kha ning c6 mau thiét ké thay thé hop 1y,
va liéu mau thiét ké thay thé hop 1y c6 lam phat
sinh cac mdi nguy hiém khac cho san pham hay
khong [5; 900].

Déi véi khuyét tat trong canh bao, nguyén
don phai chimg minh rang nha san Xudt khong
cung cap chi dan hodc canh bao diy du vé san
pham. Dé xac dinh nhu thé nao 1a mot canh bao
c6 khiém khuyét, cac toa 4n xem xét ndi dung
va sy toan dién, tinh chét manh mé trong cach
thé hién, va dic diém ciia nhom nguoi su dung
san pham ky vong. Nha san xuat ciing phai
canh bao vé cac rui ro khong mang tinh hién
nhién va khong dugc biét dén thong thuong dé
nguoi tiéu dung co the dua ra mot quyét dinh
v6i ddy du thong tin vé viéc ¢ hay khong tiép
tuc st dung san phidm d6. Tuy nhién, nha san
xuat thuong khong phai chiu trach nhiém do
khong canh bao ngudi tiéu ding vé rili ro mang
tinh hién nhién va duoc biét dén thong thuong
[5; 906-907].

Vé cac truong hop mién trach nhiém, Bo
din giai Luat bdi thuong thiét hai 1an thi 3 quy
dinh nha san xuat khong phai chiu trach nhiém
neu nguyén don khong thé chimg minh dugc
rang khuyét tat ton tai vao thoi diém san pham
roi khoi tay nha san xuat. Ngoai ra con ¢b cac
truong hop mién trach nhiém hodc giam murc
bdi thuong nhu sir dung san pham khong dung,
bién d6i hodc thay ddi san pham. “Tinh phu hop
véi tinh trang k¥ thuat” (state of the art) cling la
mot can cir thuong dugc cac nha san xuét vién
dan dé dwoc mién trach nhiém dbi voi khuyét
tat san phim do thiét ké. Tinh trang ky thuat
dugce hiéu 1a thiét ké san phdm phu hop véi
thong 1€ ctia nganh, phan anh cong nghé an toan
nhat va tién tién nhét da duoc phat trién va dang
dugc st dung trong thuong mai, hoac n6é phan
anh cong nghé tién bo nhat véi tri thie khoa
hoc hién c6 [5; 905].

3.3. Vi pham nghia vu bao dam (warranty)

Nghia vu bao dam san pham ciing 1a mot
trong cac co s& quan trong dé ap dat trach
nhiém san phdm. Trach nhiém cia nguoi san
Xudt va cung tng 1a phdi bao dam chat lugng
san pham ciia minh. Nghia vu bao dam dugc
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quy dinh trong B$ luat thuong mai théng nhét
(UCC). Co6 ba nghia vu bao dam la: bao dam
cong khai (express warranty) dugc quy dinh tai
Diéu 2-313 UCC; bao dam ngim dinh vé tinh
thuong mai cta san pham (implied warranty of
merchantability) va bao dam ngam dinh vé tinh
phii hop vé6i cong dung cua san pham (implied
warranty of fitness for intended purpose) duoc
quy dinh tai Diéu 2-314 UCC. Bao dam cong
khai dugc hinh thanh boi sy khing dinh hay
cam két ciia ngudi ban lién quan dén hang ban
vé viéc hang ban s& phu hop véi khing dinh
hay cam két d6. Biao dam ngam dinh vé tinh
thwong mai lu6n xuat hién trong hop dong mua
ban hang héa néu nhu ngudi ban 1a thuong
nhan kinh doanh mat hang d6 va trong hop
ddng khong dwa ra su thay ddi hodc loai trir nao
ddi voi tinh thuong mai cda san phém; khi do,
hang hdéa dugc coi la mang tinh thuong mai
theo nhitng tiéu chuan chung d6i voi san pham
cung loai. Bao dam vé cong dung, vé tinh thich
hop v6i mot cong dung cu thé chi xuét hién khi
ngudi ban hay ngudi cung ng ¢6 o sd tin rang
ngudi mua mua san pham dé nhim mot muc
dich cu thé nhét dinh va nguoi mua dua vao ki
nang, kinh nghi€ém va danh giad cia nguoi ban
hay ngudi cung tmg khi chon san pham do.

4. Phap luat vé trach nhiém sian phim ciia
Lién minh chau Au

Lién minh chau Au (EU) da xay dung mot
khung phap 1y kha toan dién vé trach nhiém san
pham nham nd lyc hai hoa hoa phap luét vé
trach nhiém san pham cia cac qudc gia thanh
vién. Cac nguyén 1y co ban vé trach nhiém san
phim dugc thé hién kha rd trong Chi thi
85/374/EEC cua Lién minh Chau Au ngay 25/
7/1985 vé trach nhiém san pham, trong d6 ndi
bat l1a nguyén ly trach nhiém nghiém ngat. Chi
thi nay di duoc sira d6i boi Chi thi s6
1999/34/EC do Nghi vién va Hoi ddong Lién
minh Chau Au ban hanh ngay 25 thang 5 nim
1999. Theo céc Chi thi néi trén, nha san xuat
phai chiu trach nhiém ddi v6i thiét hai do san
phim bi khiém khuyét gay ra (Piéu 1). Theo
Diéu 3 Chi thi, “nha san xuit” dugc dinh nghia

rong, bao gdm nha san xuit san phdm hoan
chinh, nha san xuat nguyén vat lidu thd, hodc
nha san xuit mot bod phén cla san phﬁm, va bat
ky nguoi nao, bang viéc gin tén, nhin hiéu
hoac déu hiéu phén biét khac 1€n san pham, thé
hién rang minh la nguoi san xuat. Ngoai ra, nha
san xudt con bao gom bat ky nguoi nao nhap
khau vao EU mot san pham dé ban, cho thué
hodc bat ky hinh thirc phan phdi nio trong hoat
dong kinh doanh cua minh. Trong truong hop
khong thé xac dinh dugc nha san Xuét san pham
thi nha cung cap dugc coi 1a nha san xuét, trir
truong hop nha cung cdp thong bao danh tinh
ctia nha san xut cho nguoi tiéu dung.

Vé nghia vu ching minh, Diéu 4 Chi thi
quy dinh nguoi ti€u dung bi thi€t hai phai
chting minh ba yéu t&: (1) c6 thiét hai xay ra
cho nguoi tiéu dung, (2) san pham c6 khuyét
tat, va (3) c6 méi quan hé nhan qua giita khuyét
tat cia san pham va thiét hai xay ra.

Theo Diéu 6 cua Chi thi, san phém co
khuyét tat khi no khong dam bao sy an toan cho
mdt ngudi c6 quyén ky vong sy an toan do, c6
xem xét tat ca cac yéu tb c6 lién quan, bao gom:
(a) viéc trinh bay san pham; (b) cong dung cia
san pham ma c6 thé duge ky vong mot cach
hop 1y, (c) thoi gian ma san pham duoc dua vao
luu thong. San pham khéng thé bi coi la co
khuyét tat chi vi 1y do 13 sau d6 c6 mot san
pham t6t hon dugc dua vao luu thong. Nhu vay,
Chi thi ctia Lién minh chau Au dya vao tiéu chi

“su ky vong hop ly cua ngudi tiéu dung”
(consumer expectation test) dé danh gia khuyet
tat san pham hon 13 dwa vao tiéu chi vé& can
bang gitra rui ro va loi ich (risk/utility balancing
test). Ti€u chi rai ro-lgi ich xac dinh li€u mot
thiét ké thay thé hop 1y s& co thé giam duoc
thiét hai gy ra boi san phadm khuyét tat hay
khong va lidu thiét ké d6 s& co thé 1am phat sinh
rii ro & cac bo phan khac cta san phim hay
khoéng. Trong khi d9, tiéu chi “su ky vong cua
nguoi tiéu dung” xac dinh liéu san pham co
nguy hiém mét cach phi 1y ddi v6i nguoi tiéu
dung va liéu san pham khong thé dap tng ky
vong hop 1y ciia nguoi tiéu dung hay khéng [5;
900]. Khac véi phap luat cia Hoa Ky, Chi thi
khong dit ra cac dinh nghia cu thé vé khuyét tat
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trong san xuat, khuyét tat trong thiét ké va
khuyét tat trong canh béo.

Vé céac truong hop mién trach nhiém, Diéu
7 Chi thi quy dinh: nha san xut s& khong phai
chiu trach nhiém néu ching minh duogc:

i) Nha san xuat khong dua san phdm vao
luu thong; hodc

i) Co nhiéu kha nang la khuyét tat giy ra
thiét hai da khong ton tai vao thoi diém san
pharn dugc dua vao luu thong boi nha san
xuat hodc khuyét tat phat sinh sau thoi diém
do; hoac

iii) San pham khong dwoc nha san xuat san
xuit ra dé ban hodc dé phan phdi duéi bat ky
hinh thirc nao nham muc dich kinh té va ciing
khong duge san xudt hodc phan phdi trong hoat
dong kinh doanh ctia nguoi do; hodc

iv) Khuyét tat xay ra la do san phdm phai
tuan thu cac quy dinh bit budc do co quan cong
quyén ban hanh; hoic

v) Tinh trang hiéu biét vé khoa hoc va ky
thuat tai thoi diém nha san xuat dwa san pham
vao luu thong khong thé phat hién dugc su ton
tai ciia khuyét tat; hoic

vi) Trong truong hop nha san xuit mot b
phén cua san pham khuyét tat 1a do thiét ké
tong thé ciia san pham ma bd phén d6 phai phu
hop hodc 1a do chi dan cua nha san xuat san
pham hoan chinh dwa ra.

5. Cac quy dinh phap ludt Viét Nam vé trach
nhiém sian pham

5.1. Giai doan truoc nam 2010

Trude nam 2010, ché dinh trach nhiém san
pham chua hinh thanh chinh thirc & Viét Nam.
Vin ban phap lut c6 hiéu luc phéap 1y cao nhat
& Viét Nam vé bao vé ngudi tiéu dung 1a Phap
lénh bdo v¢ ngudi ti€u dung nam 1999, bén
duéi 1a cac van ban hudng dan thi hanh Phap
1énh nay, tuy nhién Phap 1énh chua quy dinh
khai niém trach nhiém san pham khai niém san
pham khuyét tat, nguyen tac ap dung trach
nhiém san phim, vin dé thu hdi san phim co
khuyét tat... Do do, trén thuc té, tinh trang san
pham kém chét lugng gy thiét hai cho ngudi

tiéu dung xay ra phd bién nhung khong c6 du
co s phap ly dé xur 1y, budc cac doanh nghiép
phai chiu trach nhiém bdi thudng. Trong khi do,
quyén loi nguoi tiéu dung ngay cang bi xdm
pham tran lan & moi linh vuc, moi phuong dién
ctia nén kinh t& va doi song xi hoi, dic biét 1a
céc san pham thiét yéu nhu thuce pham, quén 4o,
my pham,...

Diéu 630 Bo luat dan sy nim 2005 (Boi
thuong thiét hai do vi pham quyén loi cua
nguoi tieu dung) quy dinh: Ca nhan, phap nhan,
chu thé khac san xuat, kinh doanh khéng bao
dam chat lugng hang hoa ma giy thiét hai cho
ngudi tiéu dung thi phai bdi thuong. Nam 2007,
Luét Chat lugng san phém, hang hoa dugc ban
hanh, trong d6 quy dinh cic nghia vu cia to
chitc, c4 nhan san xuét, kinh doanh nhu tuan
thu cac diéu kién bao dam chat luong ddi véi
san pham trugc khi dua ra thi truong va chiu
trach nhiém vé chét luong san pharn do minh
san xudt; canh bao vé kha ning gy mit an toan
clia san pham va cach phong ngira cho nguoi
ban hang va nguoi ti€u dung; stra chira, hoan lai
hodc d6i hang m&i, nhan lai hang c6 khuyét tat
bi ngudi ban hang, nguoi ti€u dung tra lai; thu
hdi, xir Iy san pham, hang héa khong bao dam
chat lugng; boi thuong thiét hai (Pidu 10-
Nghia vu ctia ngudi san xuat, Didu 12- Nghia
vu ctia nguoi nhap khau, Piéu 16 — Nghia vu
cua nguoi ban hang). Pang chu y 1a Luat nay
danh riéng Muc 2, Chuong V quy dinh trach
nhiém bdi thuong thiét hai vé chat luong san
pham, hang héa. Theo d6, nguyén tic chung la
thiét hai do vi pham quy dinh vé chét lugng san
pham, hang hoa phai dugc bdi thuong toan bo
va kip thoi (Piéu 59). Cac thiét hai phai boi
thuong do hang hoa khong bao dam chét luong
bao gém: thiét hai vé gia tri hang hoa, tai san bi
hu hong hodc bi huy hoai; thiét hai Vé tinh
mang, strc khoe con ngudi; thiét hai vé loi ich
gan lién vé6i viée sir dung, khai thac hang hoa,
tai san; chi phi hop 1y dé ngan chin, han ché va
khic phuc thiét hai (Pidu 60). Chu thé chiu
trach nhiém bdi thuong thiét hai bao gom:
ngudi san xudt, ngudi nhap khau phai boi
thuong thiét hai cho nguoi ban hang hodc nguoi
tiéu dung khi hang hoa gay thiét hai do 16i ctia
nguoi san xudt, ngudi nhap khiu khong bao
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dam chat luong hang hoa; ngudi ban hang phai
bdi thudng thiét hai cho ngudi mua, ngudi tiéu
dung trong trudng hop thiét hai phét sinh do 15i
clia ngudi ban hang khong bao dam chét lugng
hang hoa. (Piéu 61). Piéu 62 ciia Luat quy dinh
cac truong hop khong phai bdi thudng thiét hai
cho nguoi tiéu dung nhu sau: nguoi ti€u dung
st dung hang hoa da hét han sir dung; da hét
thoi hiéu khiéu nai, khéi kién; da théng bao
hang héa c6 khuyét tit dén nguoi tiéu ding
nhung nguoi tiéu ding van st dung hiang héa
d6; san pham, hang hoa c6 khuyét tat do tuan
thu quy dinh bat budc ciia co quan nha nudc co
tham quyén; trinh d6 khoa hoc, cong nghé cla
thé gioi chua du dé phat hién kha nang gay mat
an toan cua san pham tinh dén thoi diém hang
héa giy thiét hai; thiét hai phat sinh do 16i cua
nguoi mua, nguoi ti€u dung.

Nhu vay, Bo luat dan sy nam 2005 va Luat
Chat lwong san pham, hang hoa nam 2007 da
budc ddu quy dinh vé trach nhiém bdi thuong
thiét hai ctia nha san xuat, ngudi ban hang doi
v6i hang héa khong bao dam chit lugng, tuy
nhién Lu4t Chat lwong san phdm, hang hoa sir
dung khong thong nhit cac thuat ngir, c¢6 luc st
dung thuat ngir “hang hoa khong bao dam chat
lugng”, ¢6 luc str dung thuat ngir “hang hoa cd
khuyet tat”, co luc lai s dung thuat nglr “san
pham hang héa c6 kha ning giy mat an toan”
(Piéu 3 khoan 4) va khong c6 dinh nghia vé
hang hoa c6 khuyét tat hay hang hoa khong bao
dam chét lugng. Luat Chat lwong san pham,
hang héa quy dinh trach nhiém boi thudng thiét
hai phat sinh phai dua trén co s 16i ctia nguoi
san xuat, ngudi ban hang, nhung quy dinh
nhiéu truong hop loai trir trach nhiém nay.
Trong giai doan trudc nam 2010 ciing khong
ghi nhan dugc truong hgp nao toa an xét xu
tranh chap vé bdi thuong thiét hai do nha san
xudt, nguoi ban hang cung cip hang hoa khong
bao dam chit lugng cho ngudi tiéu dung.

5.2. Giai doan tir nam 2010 dén nay

Nam 2010, Luat Bao vé quyén lgi nguoi
tiéu dung dugc ban hanh da c6 nhitng quy dinh
cu thé hon vé trach nhiém san phém. Luat da
dua ra khai niém hang hoa c6 khuyét tat, d6 1a

hang hoa khéng bao dam an toan cho nguoi tiéu
dung, c6 kha nang gay thiét hai cho tinh mang,
stc khoe, tai san cia nguoi tiéu dung, ké ca
truong hop hang hoa d6 dugc san xuét theo
dung tiéu chuan hodc quy chuan ky thuét hién
hanh nhung chua phat hién duge khuyet tat tai
thoi diém hang hoa duge cung cap cho nguoi
tiéu dung, bao gom: (i) Hang héa san xuét hang
loat co khuyet tat phat sinh tir thiét ké ky thuat;
(i) Hang hoa don 1¢ co khuyét tat phat sinh tur
qua trinh san xuét, che blen van chuyen luu
giit; (iii) Hang héa tiém 4n nguy co gdy mat an
toan trong qua trinh st dyng nhung khong co
hudng dan, canh bao diy du cho nguoi tiéu
dung. Nhu vdy, Luat Bao vé quyén lgi nguoi
tiéu dung chi quy dinh trach nhiém san pham
dbi véi hang hoa, khong ap dung d6i véi
dich vu.

V& trach nhiém thu hoi hang héa c6 khuyét
tat, Piéu 22 Luat Bao vé quyén loi ngudi tiéu
dung quy dinh: Khi phat hién hang hoa co6
khuyét tat, t6 chirc, ca nhan san xuat nhap khau
hang hoa c6 trach nhiém kip thoi tién hanh moi
bién phap can thiét dé ngimg viéc cung cip
hang héa co khuyét tat trén thi truong; thong
bao cong khai vé hang hoa c6 khuyét tat va viéc
thu hoi hang hoa do it nhat 05 s6 lién tiép trén
bao ngay hodc 05 ngay lién tiép trén dai phat
thanh, truyén hinh tai dia phuong ma hang hoa
d6 duogc luu thong (véi cac ndi dung: mo ta
hang hoa phai thu hoi; 1y do thu hdi hang hoa
va canh bao nguy co thiét hai do khuyét tat cua
hang héa giy ra; thoi gian, dia diém, phuong
thire thu hoi hang hoa; thoi gian, phuong thirc
khic phuc khuyét tat cia hang hoa; cac bién
phap cin thiét & bao vé quyén loi nguoi tiéu
dung trong qua trinh thu hdi hang hoéa); thuc
hién viéc thu hdi hang héa co khuyét tat ding
ndi dung da thong bao cong khai va chiu cac
chi phi phét sinh trong qua trinh thu hdi; b4o
c4o két qua cho co quan quan 1y nha nuéc vé
bao vé quyén loi ngudi tiéu ding cép tinh noi
thuc hién thu hoi hang hoa c6 khuyét tat sau khi
hoan thanh viéc thu hoi va néu trudng hop viée
thu hoi hang hoa co khuyét tat dugc tién hanh
trén dia ban tr hai tinh tré 1én thi bao cao két
qua cho co quan quan ly nha nudc vé bao vé
quyén loi ngudi tiéu dung & trung wong.
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V& trach nhiém boi thuong thiét hai do hang
hoa c6 khuyét tat gay ra, Piéu 23 cua Luat quy
dinh t6 chirc, c4 nhan kinh doanh hang hoa ¢
trach nhiém boi thuong thiét hai trong trudong
hop hang héa co khuyét tat do minh cung cap
gdy thiét hai dén tinh mang, stc khoe, tai san
clia nguoi tiéu dung, ké ca khi to chire, ca nhan
d6 khong biét hodc khong co 18i trong viéc phat
sinh khuyét tat, trir truong hop mién trach
nhiém dugc quy dinh tai Diéu 24 ciia Luat. T6
chue, cd nhan kinh doanh hang héa duogc hiéu
bao gdm: T chirc, ca nhan san xuat hang hoa;
T chirc, ca nhan nhap khau hang héa; T chirc,
c4 nhan gin tén thuong mai 1én hang hoa hoic
st dung nhan hiéu, chi dan thuong mai cho
phép nhan biét d6 1a t6 chirc, ca nhan san xuat,
nhép khéu hang hoa; T chie, ¢4 nhan truc tiép
cung cép hang héa c6 khuyét tat cho ngudi tiéu
dung. Viéc boi thuong thiét hai duoc thuc hién
theo quy dinh ctia phap luat vé dan sy.

Céc to chirc, ca nhan kinh doanh hang héa
ndi trén duge mién trach nhiém bdi thuong thiét
hai khi chimg minh dugc khuyét tat ciia hang
hoa khong thé phat hién dugc véi trinh d¢ khoa
hoc, k¥ thuét tai thoi diém t6 chirc, ca nhan
kinh doanh hang héa cung cdp cho ngudi tiéu
dung. Nhu vy, Luat Bao vé quyén loi ngudi
tiéu dung chi ghi nhan duy nhat mot trudng hop
dugc mién trach nhiém boi thudng lién quan
dén hang hoa co6 khuyét tit va trach nhiém
chtng minh nay do t6 chirc, c4 nhan kinh doanh
thue hién.

C6 thé thdy, cac quy dinh vé trach nhiém
san phdm trong Luat Bao vé¢ quyen loi nguoi
tiéu dung dd c6 mot sé diém tién bo, trong
chig muc nhét dinh c6 sy phu hop véi phap
luat trach nhiém san phdm cta cac nuéc phat
trién. Vi du, Luét da ghi nhan déy du ba dang
hang hoa khuyét tat gom khuyét tat trong thiét
ké, khuyét tat trong san xuat, khuyét tit trong
canh bao va cu thé hoa pham vi cac chu thé co
trach nhiém bdi thuong. Pic biét, Luat thia
nhan nguyén tic trach nhiém nghiém ngit (bude
t6 chtrc, ca nhan kinh doanh hang hoa cé trach
nhiém boi thuong thiét hai ké ca khi ho khong
biét hodc khong c6 16i trong viéc phat sinh
khuyét tat). So véi nhiéu nudc trong khu vyc va
thé gisi, viéc thira nhan nguyén tic nay duoc

xem 1a mot buéde tién tich cuc trong nhén thirc
vé bao vé nguoi tiéu ding ¢ Viét Nam thoi gian
qua.

Mic du Luat Bao vé quyén loi nguoi tiéu
dung dugc ban hanh, nhung cic quy dinh vé boi
thuong thiét hai trong Luat Chat lugng san
pham, hang hoa van dugc gitr nguyén va con
hiéu luc, tao nén su chéng chéo, mau thun
trong quy dinh vé trach nhiém boi thudng thiét
hai cta t chirc, ca nhan san xuat kinh doanh
d6i v6i hang hoa c6 khuyét tat. Mau thuin duoc
thé hién rd qua cic quy dinh vé 15i, vé chu thé
chiu trach nhiém, vé thiét hai duoc bdi thudng,
va cac truong hop mién trach nhiém.

Bén canh d6, Diéu 608 B luat dan sy nim
2015 (Bbi thuong thiét hai do vi pham quyén
loi cua nguoi tidu dung), trén co s& ké thira
Diéu 630 Bo luat dan sy nam 2005 quy dinh:
“C4 nhan, phap nhan san xuat, kinh doanh hang
héa, dich vu khong bao dam chét lugng hang
héa, dich vu ma gay thi€t hai cho nguoi tiéu
dung thi phai bdi thuong”. Nhu vy, Bo luat
dan sy nam 2015 lai tao nén sy khong théng
nhét voi Luét Bao vé quyén lgi nguoi tiéu dung
khi mé rdng trach nhiém boi thuong thiét hai
d6i voi ca “dich vu” va sir dung thuat ngir
“hang hoa, dich vy khong bao dam chét lugng”
thay vi thuat ngir “hang héa co khuyét tat”.

Nhu vay, hién nay c6 3 van ban luat ton tai
dong thoi déu quy dinh vé trach nhiém bdi
thuong thiét hai cua nha san xuét, kinh doanh
cho nguoi tiéu dung dbi voi san phém co
Khuyét tat, voi quy dinh khong thong nhit véi
nhau, dn d&n su lung ting, vuéng mic cua toa
an trong viéc ap dung phéap luat dé giai quyét
tranh chép, dugc minh hoa qua céac vy viéc thuc
tién duoc trinh bay dudi day.

6. Thue tién xét xir mdt s6 vu an yéu ciu boi
thwong thiét hai do vi pham quyén loi cia
ngwoi tiéu dung & Viét Nam trong nhirng
nim gin diy va dé xuét hoan thién phap luit

6.1. Thuec tién xét xir

Mic du Luét Bao vé quyén loi nguoi tiéu
dung da c6 hi¢éu lyc trén 8 nam, nhung tinh
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trang xdm pham quyén loi ngudi tiéu ding &
Viét Nam van dién ra pho bién va ngay cang
phirc tap. Trong khi d6, c6 rat it vu viéc duoc
nguoi tiéu dung khoi kién ra toa an theo céc
quy dinh phép luat dan sy vé boi thuong thiét
hai do vi pham quyén loi nguoi tiéu dung, mot
phan do tam 1y tranh phién phirc, ngai doi hoi
ctia da s6 nguoi tidu dung, phan vi cac quy dinh
phap luat va thyc tién ap dung phap luat ciia toa
an con nhiéu bt cap, chua bao vé hiéu qua
quyén lgi ctia ngudi tiéu ding. Trong khoang 5-
6 nam trd lai day, chi c6 mot vai vu an dan su
trong d6 ngudi tiéu ding khoi kién nha san xut
yéu cau boi thuong thiét hai do san pham khong
bao dam chét lugng.

Vu dn thir nhat: Nam 2012, ba Q khoi kién
Cong ty trach nhi€ém httu han li€én doanh
STADA — Viét Nam yéu cau boi thuong thiét
hai Vi ba da udng thudc tranh thai khan cép do
Cong ty ndy san xudt nhung van c6 thai va phai
b6 thai boi lo ngai s& c6 bién ching xau. Toa an
cip so thim da bac yéu cau khai kién ctia ba Q
do nguyén don khong chimg minh duoc cac yéu
td cau thanh trach nhiém boi thuong. Ba Q
khang céo, nhung Toa 4n cip phic tham giir
nguyén ban 4n so tham. Theo Toa an cdp phuc
tham, ba Q da khong ching minh duogc ba o sir
dung vién thudc tranh thai khan cap hay khong:
ba Q ciing khong chirng minh dugc minh da s
dung thudc theo ding nodi dung hudng dan sir
dung thudc. Ngoai ra, Toa an lap luan rang gia
st ba Q. thuc sy ¢6 st dung thudc tranh thai
theo ding huéng dan nhung van cé thai thi bi
don ciing khong co 13i vi khuyén cao trén san
pham da ghi rd “phuong phap tranh thai khan
cap khéng thé dat hiéu qua trong moi truong
hop” [6].

Binh lugn: Trong vu &n nay, Toa an khong
dé cap dén quy dinh cta Luat Bao vé quyén loi
ngudi tidu dung hay Luat chét luong san pham,
hang hoa va khoéng xac dinh day co phai la
truong hop bdi thuong thiét hai do vi pham
quyén loi nguoi tiéu dung hay khong, ma chi ap
dung B0 luat dan su dé giai quyét nhu mot vu
an yéu cau boi thuong thiét hai ngoai hop dong
thong thuong, trong d6 nguyén don phai ching
minh bén yéu t truyén théng cdu thanh trach
nhiém la: c6 hanh vi gay thiét hai, c6 thiét hai

xay ra, cd 16i cta bi don, c6 mbi quan h¢ nhan
qua. Trong khi d6, vé ban chat, day chinh la
mot vu 4n vé trach nhiém san pham va toa an
can 1ap luan chi tiét, chat ch& hon vé nghia vu
ching minh cta nguyén don cling nhu cic
truong hgp mién trach nhiém.

Vu dn thir hai: Ba Nguyén Thi Binh Minh
khéi kién bi don la Cong ty trdch nhi€ém hiu
han Coca-Cola vé viéc ba mua mot chai nude
cam ép Splash voi gia 10.000 ddng, bén trong
chai nudc c6 chira vat thé la 1a hai dng thuy tinh
v va mot manh gidy nho mau trang duc. Ba
Minh yéu cdu Cong ty bodi thuong cho ba sb
tién mua mot chai nudc cam €p; ¢o van ban giai
thich rd véi ngudi tiéu ding vi sao lai c6 vat thé
la trong san pham va cong khai xin 16i ba Minh
va ngudi tidu dung ndi chung trén 05 sb bao
lién tiép. Toa an da 4p dung Dicu 630 Bo luat
dan sy nam 2005 quy dinh t6 chtc san xuat
kinh doanh “hang héa khong dam bao chat
lwong” thi phai bdi thudng cho ngudi tiéu dung.
Tuy nhién, khi nhan dinh trong ban an thi Toa
an lai dung thuat ngit “hang hoa co khuyét tat”
la khai niém duoc s dung trong Luat Bao vé
quyén loi nguoi tiéu ding nim 2010. Cuy thé
Toa 4n cho rang “Vi hang hoa (vat ching ma
nguyén don khoi kién) khong phai do Coca-
Cola Viét Nam hoan thién (dap nip) nén khong
¢6 can ctr xac dinh Coca Cola Viét Nam c6 13i
d6i voi hang héa c6 khuyét tit ma nguyén don
khaoi kién”, “Do d6, khong cé can cir chép nhan
yéu cau khoi kién ciia nguyén don s tién mua
mot chai nuéc cam ép Splash cua Coca — Cola
Viét Nam, yéu ciu giai thich voi nguoi tiéu
dung Ve nguyén nhan dan dén sy xuat hién tap
chat, dng thuy tinh trong san pham nudc cam ¢p
Splash va cong khai xin 13i vé viéc dé san pham
khuyét tat Ivu hanh trén thi truong” [7].

Binh ludn: Trong vu an nay, Toa an da dong
nhit gitta hai khai niém “hang hoa khong dam
bao chit luong” va “hang héa c6 khuyét tat”,
nhan dinh gian don vé 15i ciia chii thé chiu trach
nhiém (hang hoa khong phai do bi don dap nép
nén bj don khéng c6 16i). Diém mau chdt trong
vu viéc ndy ma toa an chua phan tich la chua co
thiét hai xay ra cho nguoi tiéu ding — mot yéu
t6 cAn phai co6 trong vu viéc vé trach nhiém san
pham. O ddy, ngudi tiéu ding méi chi co thiét
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hai (khong dang ké) vé kinh té (mét tién mua
chai nudc nhung khong sir dung duogc). Toa an
chi ap dung Diéu 630 B¢ luat dan sy nim 2005
ma khong dé cap quy dinh cta Ludt Bao vé
quyén loi nguoi tiéu dung hay Luat Chat lugng
san pham, hang hoa.

Vu an thir ba: Nam 2018, vo chéng ba T
khoi kién Cong ty G yéu cau bdi thuong thiét
hai 190 tridu dong do nim 2016, vo chong ba T
mua 2.000 kg phan bon NPK do Cong ty G san
xudt vé bon cho cdy ca phé, tiéu va cdy an qua
trong vuon nhung sau khi boén phan dugc 10
ngay thi cdy bi vang 14 va chét hang loat. Sau
d6 ong ba c6 bao su viéc trén voéi dai ly phan
bon; cac bén lap 01 bién ban lam viéc, cam két
thoi han bdi thuong 1a hét ngay 31-12-2016
nhung Cong ty khong bdi thuong nhu dd cam
két. Sau d6 ba T lam don t6 cao giri dén cong
an huyén K yéu cau giai quyét. Co quan canh
sat diéu tra cong an huyén K thong bao cho ba
T rang khéng c6 du co s¢ dé khoi t6 vu 4n hinh
su d6i v6éi hanh vi “budn ban phan bon gia”.
Ban 4n so thim bac yéu ciu khoi kién do
nguyén don khong cung cip duoc chimg cir
chting minh, cu thé, miu phan bon ma ong ba
cho la phan bon kém chat lugng duge chinh ba
T lay mau khong dung theo trinh ty, thu tuc.
Toa an cap phuc tham giit nguyén ban an so
tham va dong tinh voi nhan dinh cua cdp so
tham [8].

Binh ludn: Toa 4n khong vién dan quy dinh
nao cua B0 luat dan sy, Luat Bao vé nguoi tiéu
dung hay Luét Chét luong san pham, hang hoa,
khong chi ra cic yéu t& ma nguyén don can
ching minh, chi hoan toan dya vao quy dinh
cua BO luat td tung dan su dé khéng dinh
nguyén don chua hoan thanh nghia vu chung
minh, tr d6 bac yéu cau cua nguyén don, do
vay lap luan trong ban an thiéu chit ché, thuyét
phuc.

Vu dn thir tu: Ngay 02/10/2014 6ng Kh mua
01 chiéc ti vi méi tai ctra hang dai 1y cia cong
ty S dé sir dung cho gia dinh, thoi gian bao
hanh 24 thang ké tir ngdy mua. Gia dinh ong sir
dung tivi dugc hon 9 thang thi ti vi bi hdng,
nhan vién bao hanh cia cong ty da dén sua
chira tai nha. Ong tiép tuc s dung ti vi binh
thuong dugc 2 thang thi ti vi lai hong, nhan

vién cua trung tdm bao hanh c6 dén nha ong
xem xét va chup anh chiéc ti vi ¢o su chung
kién cua 6ng. Sau do trung tim goi dién thoai tir
chéi bao hanh va dua ra 1y do nguoi tiéu dung
da dé nude vao ti vi va troi ndm am g1a dinh
khong blet bao quan. Ong da nhiéu lan goi dién
va truc tlep den tdn trung tdm bdo hanh cua
cong ty dé yéu cau bao hanh nhung khong duoc
giai quyét. Ong cho rang ti vi bi hong 13 do san
pham nay khong dam bao chit lugng va nguyén
nhan tir ch6i bao hanh khong dung. Ong Kh da
khiéu nai dén cong ty S va da nhan duoc thu
giai quyét khiéu nai ghi “chip thuan hd trg dic
biét 14 mién phi toan bo stra chita”, nhung gia
dinh 6ng khong chdp nhan, tir d6 Cong ty S
khong dén bao hanh va khong c6 dong thai nao
khac. Ong Kh khai kién yéu cau cong ty S phai
bdi thuong cho gia dinh téng s tién
802.300.000d do ban san pham khong dam bao
chat lugng va khéng bao hanh san pham theo
quy dinh, vi pham quyén loi gia dinh ong. Toa
an cap so tham xir bac toan bd yéu ciu khoi
kién cia 6ng Kh. Ong Kh. khang céo cho ring
toa 4n cp so tham xéac dinh sai nghia vu chimg
minh, vin d& can chimg minh va sai 1am trong
danh gia ching cur vi 6ng 1a nguoi ti€u dung
khong c6 nghia vu chirmg minh 16i cua nha san
xuat. Toa an cap phuc tham nhan dinh rang bi
don da cung cap cac chiing ctr chung minh toan
b s6 hang hoéa 1a tivi san xudt cing thoi diém ti
vi da ban cho gia dinh 6ng Kh khéng c6 san
pham nao bi 16i nhu ti vi ciia ong Kh. Nhan
vién cta cong ty ciing dén kiém tra lap bién ban
hién trang va Toa an ciling tién hanh xem xét
tham dinh tai chd nhung gia dinh 6ng Kh khong
hop tac, khong cho xem xét tham dinh d6i véi
chiéc tivi S. Cong ty S da thién chi stra chita
mién phi nhung ong Kh khong chip nhan. Két
luan giam dinh cta Bd Cong an cho théy ti vi bi
soc dimg do mach diéu khién bi hong, khong
xac dinh dugc nguyén nhan hong do bi tac dong
hay do tu nhién. Chinh sach bao hanh da ghi ro
cong ty S khong bao hanh cac truong hop vi
chat 16ng bi d6 vao san phdm. Do vy san phdm
ti vi S cua gia dinh 6ng Kh mua ctia dai ly cong
ty S bi hu hong khong phai 18i ctia nha san xuat
va cong ty S khong bao hanh san phdm 1a dang
su thda thudn mua ban giita khach hang va phia
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cong ty. Vi vy, Toa an cap phuc tham két luan
rang chiéc ti vi bi hong khong xem duoc khong
phai 1a do 16i ky thuat ciia nha san xudt va
khong phai la hang hoa khuyét tat, va theo quy
dinh tai khoan 1 Diéu 42 cua Luat bao vé quyén
loi nguoi tiéu dung thi nguoi tiéu dung 1a ong
Kh ciing c6 nghia vu cung cép ching ctr va
chting minh cho yéu ciu khéi kién. Ong Kh dé
nghi bdi thuong nhung xét thiy khong c6 mbi
quan hé nhan qua giita 16i va hau qua nén
khong phat sinh nghia vu bdi thudng giita cac
bén. Toa 4n cip phuc tham nhan dinh cap so
tham dd ap dung day du quy dinh tai Diéu 42
ciia Luat Bao vé nguoi tiéu ding va cac didu
luat vé chimg cu, chimg minh theo quy dinh
cta Bo luat to tung dan sy dé ap dung trong
viée giai quyét vu an [°].

Binh lugn: Co thé noi day la ban an c6 lap
luan chi tiét nhat trong s6 4 vu 4n néu trén vé
trach nhiém bdi thuong do vi pham quyén loi
nguoi tiéu dung, nhung 1ap luén cua Toa én van
con mot sé diém chua thuyét phuc. Toa an vién
din ca Piéu 630 B luat dan sy nim 2005 va
Luat Bao vé quyén loi ngudi tiéu ding, dong
thoi mdc nhién khiang dinh chiéc ti vi hong
khong phai 1a “hang hoa co khuyét tat” ma
khong giai thich. Cac yéu t6 can ching minh
tuy di dugc dé cap phan nao (nhu 151, mdi quan
hé nhéan qud) nhung chua dugc phan tich mot
cach thau dao.

6.2. Nhdn xét, danh gia cdc quy dinh phap ludt
hién hanh tir thwc tién xét xir va dé xudt hoan
thién phap luat

Qua 4 vu 4n néu trén, c6 thé rat ra nhing
diém chung va nhiing bat cap sau day trong
thuc tién xét xtr tranh chap vé bao vé quyén loi
nguoi tiéu dung cua Toa an:

Thir nhdt, trong ca 4 vu an, Toa an déu bac
yéu cau khoi kién cta nguoi tidu dung vi ho
khong thyc hién dugc nghia vu cung cép chung
clr va ching minh, tuy nhién, chi c6 duy nhat
vu an thir 4 1a Toa an c6 lap luan twong dbi chi
tiét vé nghia vu chimg minh nay theo quy dinh
cua Luat Bao vé quyén loi nguoi ti€u dung.
Trong cac ban an con lai, 1ap ludn cta Toa an
kha so sai, hoi hot, chua chi & dua nhing yéu

td nao can ching minh dé cdu thanh trach
nhiém boi thuong, nguyén don da chimg minh
dugc nhing yéu t6 nao, nhimg yéu té nao chua
ching minh duoc. Nhu vay, trén thyc té, rat
kho dé nguoi tiéu dung co thé thang kién khi
yéu cau Toa 4n bao vé quyén lgi cho minh.

Thit hai, cac toa an duong nhu dang co sy
dong nhét, 1an 16n giita khai niém “hang hoa
khong bao d¢am chét luong” trong Bo luat dan
su va “hang hoa c6 khuyét tat” trong Luat Bao
vé quyén loi ngudi tiéu dung. Khai niém “hang
hoéa khong bao dam chéat lugng” c¢6 ndi ham
rong hon khai niém “hang hoa c6 khuyét tat”
boi 18 “hang héa co khuyét tat” phai 13 “hang
héa khong bdo ddm an toan cho nguoi ti€u
dung, c6 kha niang gay thiét hai cho tinh mang,
stre khoe, tai san cua nguoi tiéu dung” (Khoan
3 biéu 3 Luat Bao vé quyen loi nguoi tiéu
dung). Khai niém “san pham ¢6 khuyet tat”
trong phap luat vé trach nhiém san pham cua
Hoa Ky, EU va nhiéu nudc khac ciing déu chira
dung yéu t6 “nguy hiém”, “gdy mit an toan”
cho nguoi tiéu dung, trong d6 chu yéu 1a an
toan vé tinh mang, stc khde. Néu chi don thuan
la hang hoéa bi hong, khong st dung dugc theo
dung cong dung hodc mai giy thiét hai vé kinh
té cho nguoi tiéu dung thi ciing chua duogc coi
1 “hang hoa c6 khuyét tat”. Nhu vay, trong ca
4 vu an trén day, co6 I chi vu an thu nhét va thir
hai lién quan dén hang hoa khuyét tat, va chi vu
&n thtr nhat co thé coi 1a c¢6 kha ning phat sinh
trach nhiém san phém vi ¢6 thiét hai thuc té vé
suc khoe xdy ra cho nguoi tiéu dung.

Thit ba, trong ca 4 vu an trén, Toa 4n déu
khong ap dung hodc tham chi khong biét dén
quy dinh vé bdi thuong thiét hai trong Luat
Chat luong san phdm, hang hoa, ma cho ring
tranh chap vé bdi thuong thiét hai lién quan dén
quyén loi ctia ngudi tidu ding thi mac nhién ap
dung B0 luat dan sy va Luat Bao vé quyén loi
nguoi tiéu dung, bat ké vu viée 6 thude truong
hop “hang héa co khuyét tat” hay khong. Nhu
vay, quy dinh ctia Luat Chét luwgng san phém,
hang hoa vé bdi thuong thi€t hai do hang hoa
khong bao dam chét luong 6 rang khong phat
huy vai tro trén thuc té, néu khong mudn néi la
dugc dat khong ding vi tri. Pang 1€, Luat Chét
luong san pham, hang hoa phai 12 luat thiét 1ap
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cac co ché hanh chinh cho viéc kiém soét chat
luong san pham, hang hoa khi dua vao luu
thdng thay vi quy dinh vé trach nhiém dan sy
phat sinh trong truong hop san pham khuyét tat
[10; 29].

Nguyén nhan cha yéu dan dén sy lang tang
va lap luén thiéu chat chd cua cac toa an khi ap
dung phéap luat dé giai quyét cac vu viéc bdi
thuong thiét hai do vi pham quyén loi nguoi
tiéu dung 1a do cac quy dinh hién hanh con
chSng chéo, mau thuan, chua dﬁy du, chua hinh
thanh mot ché dinh phap luat doc 1ap vé trach
nhiém san pham dua trén cic nguyén Iy co ban
nhu nguyén 1y trach nhiém do bat cin, nguyén
1y trach nhi€ém nghiém ngat va nguyén ly trach
nhiém do vi pham nghia vu bao dam ngam
dinh.

Chua c6 sy thong nhit giita quy dinh cua
B0 luét dan sy va Luat Bao vé nguoi tiéu dung
trong viéc xac dinh cac yéu td cau thanh trach
nhiém bdi thuong. Bo luat dan sy dudng nhu
quy dinh rat rong vé trach nhiém bdi thuong
ctia nha san xuat, kinh doanh khi str dung khai
niém “hang héa, dich vu khdng bao dam chat
lugng” ma khong 1am rd ndi ham cua khai niém
nay, liéu “hang hoa khong bao dam chét lugng”
c6 ddng nghia voi “hang héa co khuyét tat”
trong Luat Bao v€ nguoi ti€u dung hay khong.

Céc quy dinh lién quan dén trach nhiém san
pham hién nay chua 1am 5 co s¢ xac dinh trach
nhiém san phim (cac yéu td can chirng minh)
theo ba nguyén tic: bat cin, vi pham nghia vu
bao dam va trach nhiém nghiém ngéat, chua quy
dinh 16 cach thuc, tiéu chi xac dinh hang hoa co
khuyét tat theo ba dang khac nhau, cac truong
hop mién trach nhiém bdi thuong ddi véi hau
qua do khuyét tit ciia hang hoa gy ra con chua
day du (Luat Bao vé nguoi tiéu dung méi quy
dinh mot trudng hop mién trach nhiém).

C6 thé no6i phap luat trach nhiém san pham
ctia Viét Nam van con kha so sai, thiéu ving
nhidu quy dinh, mic khac con c¢6 su chong
chéo, khong théng nhat gilta cac van ban ludt.
Do d6, phap luit can tiép tuc duoc bd sung,
hoan thién trén co sé tham khao kinh nghi¢ém
1ap phap va an 1& ciia cac nudc trén thé giGi:

Mot 13, bé cac quy dinh vé bdi thuong thiét
hai do hang hoa khong bao dam chét luong

trong Muc 2 Chuong 5 Luat Chat luong san
pham, hang hoa.

Hai 13, dam bao sy thong nhit, hai hoa
trong quy dinh vé trach nhiém san pham ciia Bo
luat dan sy nam 2015 va Luat Bao vé quyén loi
nguoi ti€u dung ndm 2010 theo mot trong hai
phuong an:

Phuong an 1: bo biéu 608 Bo luat dan su
nim 2015 va quy dinh chi tiét vé trach nhiém
san pham trong Luat Bao vé quyén loi nguoi
tiéu dung.

Phuong 4n 2: giit nguyén Piéu 608 Bo luat
dan sy nim 2015 nhung théng nhét sir dung
khai niém “hang héa c6 khuyét tat” (1a khai
niém da dugc thira nhan chung trong phéap luit
vé trach nhiém san pham trén thé gioi) va dua
cac quy dinh vé trach nhiém san pham trong
Luat Bao vé nguoi tiéu dung vao B luat dan su
v6i tur cach 1a mot truong hop bdi thudng thiét
hai cu thé dé toa an d& dang trong viéc ap dung.

Ba la, du duwoc xay dung theo phuwong an
nao néu trén thi cac quy dinh phap luat Viét
Nam ciing can lam 13 dinh nghia vé cdc dang
hang héa co khuyét tat, cac yéu t6 ma nguyén
don (nguoi tiéu dung) can ching minh, nhimg
loai thiét hai nao duoc chép nhan boi thuong,
quy dinh bd sung cac truong hop mién trach
nhiém, nhim bao dam can bfmg lgi ich gitia
ngudi tidu dung va cac chu thé san xuét, kinh
doanh.

Loi cam on

Bai viét duoc thuc hién trong khudn khd Dé
tai cép Pai hoc Quéc gia Ha NoOi, ma )
QG.18.28 "Nghién citu co s¢ khoa hoc va thyc
tién, de xudt giai phap hoan thién phap luat Viét
Nam vé s¢ hitu tri tué nham thuc thi cam két
trong cac hiép dinh thuong mai ty do (FTAs)"
do PGS.TS Nguyén Thi Qué Anh chii nhiém.
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